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remained in force until 1969, when it was repealed as being an ‘unnecessary
enactment’.'”’

Election Commissioners were barristers of at least seven years’ standing,
appointed by the monarch following an address by both Houses of Parliament.
They were permitted to use ‘such lawful means as they think best’ to inquire into
the election in question; they also had powers to summon evidence and take evid-
ence from witnesses under oath, and enjoyed the same powers as an Election
Court with respect to the obligations on witnesses. Where their orders to attend
were not complied with, they could certify this to the High Court, whereupon the
court could proceed as if its own orders had been flouted. Persons not complying
with the Commissioners’ other requirements were deemed to be in contempt of
the Commissioners. The report of the Election Commissioners was to be laid
before Parliament and, if evidence of corrupt or illegal practices had been found,
passed to the Attorney-General for his views on prosecution.

The investigatory powers were done away with as corruption declined, but the
evidence today points to a resurgence of electoral corruption in the last decade.'
In addition to the high-profile cases of local election fraud in Birmingham, Slough
and Bradford, in research undertaken by the Electoral Commission in 2008, it was
reported that 29 per cent of respondents believed that electoral fraud was generally
a problem in the UK.!*

The Election Court can refer information about corrupt practices to the Director
of Public Prosecutions if it is unearthed during the petition process, but this of
course requires a petition to be brought i phace: ‘Fhe Potiticat-Parties arrd‘
Elections Act 2009 has created new ang I e powers for the }ec;q,ra
Commission in its role in monitorin | j °g'nﬂe‘r this E&;t‘ %h’e
Commission has the power to require th dlsclosure of documents, and where the
request is unreasonably refused, the povjer 1§ & Epremi mspézﬁm'btam
and retain copies of documents relating ¢nces. ¢ fommi f‘ oR will
also be able to impose a fixed monetary bliance with 'certain
requirements, impose discretionary requirements (to pay money, to take steps to
ensure the activity does not reoccur or to restore the previous position) on persons
it is satisfied have committed offences under the Act, issue stop notices and secure
enforcement undertakings from people not to continue activities that contravene
the Act.'

1 Representation of the People Act 1969.

192 R Price, ‘Election Fraud has increased since postal ballot reforms, says watchdog), The Telegraph,
9 February 2009, reporting the views of Sir Christopher Kelly, chair of the Committee on Standards in
Public Life, that postal voting on demand has made ‘it easier for those individuals who want to manip-
ulate the electoral system for their own ends’. These concerns may be somewhat assuaged by the intro-
duction of individual voter registration in the Political Parties and Elections Act 2009.

193 Electoral Commission, ‘Allegations of electoral malpractice at the 2008 elections in England and
Wales’ (Electoral Commission, London, April 2009) 4. The Commission reported that 103 cases of
electoral malpractice were recorded at the 2008 local elections: ibid,16.

1% Political Parties and Elections Act 2009, s 2, inserting new Sch 19B into the Political Parties,
Elections and Referendums Act 2000 (PPERA 2000).

1% Political Parties and Elections Act 2009, s 3, inserting new Sch 19C into PPERA 2000.
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PARLIAMENTARY ELECTIONS, REPRESENTATION AND THE LAW

Parliamentary elections are the foundation of the democratic State, providing
legitimacy to government and an opportunity for citizens to participate in the
democratic process. But despite the crucial role of elections in government and
society, the law governing them is fragmented, both conceptually and in terms of
the legal framework.

This book examines each stage of the electoral process from the perspective of
the candidate seeking to become an MP: eligibility and qualification, the candidate
selection process, nominations, disputed elections and then, lastly, disqualifica-
tion or exit from the House of Commons. Each stage of the process is considered
in light of developments in political practice and human rights jurisprudence, and
an argument is made for the rethinking and reform of the law of parliamentary
candidacy and membership.

The book takes into account the reforms ushered in by the parliamentary
expenses scandal of 2009, and also looks to the new electoral era that may eventu-
ate under the Liberal Democrat—-Conservative Coalition Government.
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1

Parliamentary Comings and Goings

We are not acquainted with the learning of elections,
and there is a particular cunninginit. ..

Gould J, Ashby v White (1703)

This book is about a certain small part of the ‘learning of elections’ and its
‘particular cunning’. As Mr Justice Gould reminds us in the great voting rights case
of Ashby v White, the law of elections is unique. Its political nature and the atten-
dant consequences at stake mean that it has long been the subject of a fierce battle
for control between the judiciary and Parliament. Eventually jurisdiction went to
the courts in the form of election petitions, and Parliament contented itself with
very occasional reforms of eligibility law. The great election law contests of the past
were seen largely as settled. And, for most of the last century electoral law was not
often challenged, revised, or even much thought about. Electoral law concerned
few and was studied by even fewer.

But in the last decade or so, the law relating to one aspect of elections in par-
ticular has begun to feature much more often in statute books and law reports. A
flood of litigation was triggered by an unhappy unsuccessful party candidate who
had missed out on selection because he was not female; Parliament enacted a series
of amendments making it easier to stand for election; and election petitions burst
back into prominence after nearly 100 years as electoral fraud was increasingly
unmasked.

The point of electoral law is generally understood to be the creation and then
regulation of the means for translating the popular choice of representatives into
a working legislature and representative government. In short, elections are a nec-
essary precondition for democracy.

Underpinning this functionalist yet aspirational conception of electoral law is
the view that it also serves to legitimate the exercise of state power. As Graeme Orr
has put it:

Public or state power in a mass democratic state . . . ultimately rests [on,]and owes its
legitimacy not just to motherhood notions of the sovereignty of the people, but to the
detailed mechanisms and regulations by which elections are conducted and managed.!

' G Orr, “The Cinderella Status of Electoral Law as a Field of Study in Australia’ (1998) 7(2) Griffith
Law Review 166, 167.
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Electoral law, or the law of making and unmaking representatives, is fundamental
to our constitution — this field of law provides the framework within which polit-
ical conflict is channelled into constructive legislative results. Indeed, electoral law
can in large part provide the foundation for the operation of the constitutional
system: determining how many representatives there are, their respective propor-
tions in the legislature, affecting the formation of government and whether it be
single-party or coalition. All these factors which affect the exercise of public power
can rest on the technicalities of election law.

Despite its importance and long history, electoral law is but a newly-established
field of legal inquiry. Although it has overcome the doubts expressed by Austin as
to whether, with regard to the law concerning candidates’ eligibility to stand, it is
properly constitutional law at all,? at the present time, the law of elections has few
scholars devoted to figuring out its puzzles, a small number of specialist texts and
is rarely offered as a subject for legal study in the universities.?

But even within that context, ‘electoral law’ is usually understood to be the law
relating to participation in the electoral system — texts on electoral law discuss the
legal aspects of boundary drawing, the voting system in use and its alternatives, the
law relating to who may or may not vote, the development and delineation of
electoral offences, and the regulation of political expenditure.

In this book we look at electoral law from a different perspective, taking it to
mean the law of being elected to Parliament. This process involves a series of steps,
each of which involves some aspect of legal regulation.

Before entering Parliament, those hoping to become members must pass
through three stages of election regulation. First, they must, if they hope to repre-
sent a political party, be chosen and nominated by that party as its representative.
Secondly, after selection but before the election is held, they must then have their
nomination accepted by the appropriate electoral official, having satisfied him or
her that they possess the qualifications prescribed by law (or have not incurred the
disqualifications) for candidates. Thirdly, they must win the electoral contest, and
survive any challenge to their win in the form of an election petition. Having then
taken their seat in Parliament, the journey is not yet over. Members of Parliament
(MPs) may yet find themselves disqualified and removed from Parliament, either
by incurring one of the statutory disqualifications or through the exercise of
Parliament’s privilege of regulating its own composition.

? See FW Maitland, Constitutional History of England (Cambridge University Press, Cambridge,
1908) 531.

3 See DH Lowenstein, ‘Election law as a subject — a subjective account’ (2002) 32 Loyola of Los Angeles
Law Review 1199, tracing the evolution of interest in election law from academics and practitioners in
the US.
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I. Thinking About Electoral Law

This book examines three related questions in the field of representation and elec-
toral law. The first is: What are the concerns of the law in the field of representa-
tion? The second is: What is the nature of the law on representation? The third is:
How should it be reformed? Taken together, these interlinked questions cover the
little-investigated field of determining entries to and exits from Parliament, that is,
how parliamentary representation is achieved and maintained through law.

As to the first question, we must recognise that achieving (and retaining) the
goal of election to Parliament is not a matter of a single closed transaction. Rather,
it is better conceived as a series of steps from aspiring candidate to fully-fledged
MP. Along the way, those hoping to become representatives must overcome
the hurdles of eligibility, nomination, selection, any petition and avoidance of
disqualification or expulsion. As these are examined, the opportunity has been
taken to subject to critique some aspects of electoral statutes and the common and
parliamentary law dealing with election matters.

As we look at each of these stages, a theme will begin to emerge: the thread
which runs through these stages is a question about the nature of electoral law.
How has it been conceived of throughout history, and more importantly, how
should it be conceived of? Is it best seen as a form of private law, outwith the State
and its concerns, or is the opposite the case?

In The Idea of Public Law, Loughlin wrote that public law is a singular and dis-
tinct field of inquiry with its own peculiar attendant concerns.? Loughlin claims
that what sets public law apart is that it is concerned with the activity of governing
the State.® While this may seem trite, he notes, it is because this context is ‘taken as
a given rather than treated as an issue of inquiry’.®

This book seeks to apply Loughlin’s insight to a sub-field of public law: the law
of election. Thus, the thread that binds this investigation into the different stages
of the process of becoming an elected representative and maintaining that status
is the view that electoral matters are quintessentially public law matters. As with
the comments about public law itself writ large above, this may seem obvious,
especially when we consider the political background against which electoral law
plays out and the political result it is designed for; but surprisingly, it is not the
assumption upon which electoral law has often rested. A peculiar feature of the
law’s approach to the questions which crop up at the various stages of the electoral
journey is a reluctance at times to acknowledge their public nature. Certain aspects
of the electoral experience are characterised as private events: action over candi-
date selection is seen as akin to a private club dispute; the challenge to an election
outcome, a contest between two private individuals.

* M Loughlin, The Idea of Public Law (Oxford University Press, Oxford, 2004) 153.
5 Ibid.
¢ Ibid.



