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Introduction to the Series

Our age has seen a development in private international law of a scale, variety
and depth not experienced since the nineteenth century. The subject has
acquired practical importance and an international dimension through the par-
ticipation of many countries in conferences at governmental level, through the
increasing use of legislation to deal with problems hitherto left to the courts and
juristic writers, and through an increased frequency of occasions for invoking its
principles to deal with the complexities of modern life.

The development of this subject in scale may be instanced by the attention
given to it in the Conventions of the Hague Conference of Private International
Law, the European Economic Community and the Council of Europe. The very
existence of the special régime of private international law established by the
European Economic Community, for example, creates its own problems of the
duality of systems of private international law in member states, if not beyond.
We now meet regional groupings of systemns for various purposes. In variery we
find new problems in many fields including torts, credit and the problems
relating to children. In the dimension of evolution, hitherto insufficiently
recognised, the systems of private international law of western civilisation,
founded as they are on common cultural values and standards of Roman law or
the common law, the Christian faith and the Holy Roman Empire, can no longer
ignore other systems which fail to conform to these standards, as was often done
in the nineteenth century.

These and other factors point to the need for an explanation in depth of areas
of private international law in the light of modern conditions. They require a
degree of specialisation which may be thought inappropriate in a general text on
the subject. A clear answer to this particular need lay in the introduction of a
series of monographs, each dealing with an aspect or series of problems in the
subject to which special treatment could be devoted.

Under these circumstances it seemed most useful to arrange a marriage of each
author with the subject of his choice, not only to ensure the authority of the
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statement but to provide a medium in which the author could deal fully with a
matter in which he had a special interest or qualification, whether academic or
practical. It is on the basis of these two main considerations that the authors of
the respective volumes have been invited to contribute. Within the broad limits
of editorial policy each author is free to deal with his subject as he thinks best.
His opinions are entirely his own, but it may not be simply coincidencethat many
others will probably share them.

The general policy behind this series will already have appeared. It is to pre-
sent topics of importance and interest to those concerned with private inter-
national law in practice, in the universities or in government. It is not difficult to
think of a number of such topics of an almost equal degree of urgency, and while
each volume will be complete in itself orie can envisage the series eventually
covering most of the area of private international law and thus constituting a
comprehensive and authoritative statement. The general approach is to compare
relevant systems of private international law, not only because of the added value
of a wider view of problems in this area, but also because of the special interest
or qualification of the authors, and although each one is free to include within
his horizons any legal system he may regard as relevant, the general basis of ap-
proach in this series is private international law as found within the British Isles,
the European Economic Community or the U.S.A. The constraints of space com-
pel all our authors to be selective in their area of comparison but it is hoped that
this need for selection will add to rather than detract from the value of their
work.

R. H. Graveson



Preface

This volume attempts to trace and analyse the development of choice of law rules
in the private international law of tort. My basic approach to the topic has been
historical and, to a lesser extent, comparative. A historical approach seemed par-
ticularly appropriate for a subject which has reached difterent stages of develop-
ment in the Anglo-Commonwealth, the United States and Europe, if only
because the history of the law in one jurisdiction may point to how the law might
develop in another jurisdiction and, more pertinently, may indicate the
desirability of such a development.

As far as comparison is concerned, though my starting point is Anglo-
Commonwealth law I have tried to draw on the law of the United States and to a
smaller degree on the law of Continental European states in an attempt to
analyse and assess the workings of the traditional approaches to choice of law in
tort. This I felt to be necessary for two major reasons. Firstly, such traditionalism
prevails to a great degree in England, the Commonwealth and Europe. For those
who seek the law as it is these approaches are still of paramount importance.
Secondly, I felt that consideration of the law as it ought to be, and especially of
the desirability of adoption of some of the more recent American views in the
area into a European context, could only be of utility when viewed against a
traditional backcloth. No doubt mistakenly, I have concluded that while there is
much to learn from other systems of private international law, the desirability of
any particular change in the law has to be assessed in the context of the system
into which change is to be introduced. Thus the book bears traditional
hallmarks. On the wider front the need to evaluate the way lawyers in Western
Europe think about choice of law problems in general, as opposed to problems
of tort in particular, is evident to a modern conflicts lawyer. Accordingly I have
tried to describe American developments in the light of the immense contribu-
tion made by American writers both to choice of law in tort and choice of law
thinking. My own conclusions as to the feasibility of importing American theory
and practice into Europe are, I hope, sufficiently clear from the text. However, as
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I have tried to show in Chapters 10 and 11, American influences have been at
work abroad on a national and supra-national level.

While aiming at being comprehensive 1 have had to omit a good deal that
would fall under the general rubric of my title. Thus what might loosely be called
maritime and aerial torts do not receive the separate and specialised treatment
which would be inappropriate in a book of this nature. Having kept to the
highways of the private international law of tort, I hope the direction I have
taken is reasonably clear.

It is particularly appropriate for me to acknowledge the assistance I have
received in the preparation of this book. I should like to thank Professor R. H.
Graveson, who first suggested that I might undertake the project and who com-
mented helpfully on the text. Professor A. G. Guest drew my attention to
material on products liability and limitation of actions that I would otherwise
have missed and gave general advice. Jan Kennedy gave me the benefit of his
knowledge of domestic tort law in the United States in several discussions. I am
most grateful to all of them. Marion Andrew, Pat Canarelli and Denise Ruffell
have my unreserved thanks for producing a fine typescript out of my execrable
handwriting. Clare Miller was kind enough to help me read the proofs and typed
the Index at very short notice, for which T am also grateful. However, my greatest
debt of thanks is to Joseph Thomson. He gave a great deal of his time to reading
the whole of the book in manuscript, corrected errors of substance and made
numerous stylistic improvements. Whatever clarity this book may have is in large
measure due to him. The obscurities and errors that undoubtedly remain are my
sole responsibility.

Lastly I should like to thank the publishers for their patience, courtesy and
assistance at all times.

King’s College, C. G. ]. Morse
London
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