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INTRODUCTION—UNUSUAL FEATURES OF THIS TEXT-
BOOK

This textbook is structured differently from traditional law school ca-
sebooks in five important ways:

1. The Problem Method. Rather than using the traditional case me-
thod, this book is focused around problems.

The best way to understand the principles that a case sets forth is by
applying them to concrete situations. This is what you'll do in real life, on
the bar exam, and probably on the exam for this class. Thus, you should
read the problem first (this is why the problems usually precede the cases
in the casebook), read the cases with an eye towards solving the problem,
and then reread the problem. After you get through the doctrinal analysis
of the problem, you might ask whether the result makes policy sense.

2. Summary of the Law. To make it easier to learn the basic rules, this
book includes a rough summary of the substantive law. This of course is a
supplement to the cases and the class discussion, not a substitute. (Among
other things, to properly understand what the tests actually mean, you
have to know how they’ve been applied by the cases.) To make it easier to
absorb the structure of the rules, the summary is written as an outline ra-
ther than as traditional prose.

3. The Pervasive Method. While some problems only ask you to apply
what you've learned in the particular unit for which they’re assigned, oth-
er problems require you to think back to other units you've studied
throughout the semester. This, too, makes the problems more like the ex-
am, like the bar, and like real life.

4. Explicit Focus on the Structure of Policy Arguments. This book aims
to describe in detail the various kinds of free speech policy arguments and
the common counterarguments, more explicitly than they are usually ex-
plained in most casebooks and classes. These explanations aren’t meant to
persuade you which arguments are right and which are wrong; rather,
they’re meant to illustrate the rhetoric of First Amendment law, rhetoric
that you can use in your client’s interest.

Each policy section gives the basic structure of an argument and of the
standard counterarguments and counter-counterarguments. It also gives
examples from various sources. Each example could work for you in two
ways. First, by showing you concrete instances in which the argument has
been given, it can help you make similar arguments of your own. Second, it
may also help you make a counterargument to the claim that the example
illustrates, by helping you show the dangers of this sort of claim.

Say, for instance, that one of the examples of a “Constitutional Ten-
sion” argument (an argument that speech restrictions may be justified by
some other constitutional value) shows this sort of argument being used to
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justify censoring antiwar speech, on the theory that such censorship is au-
thorized by Congress’s constitutionally established war power. You can
then respond to other kinds of Constitutional Tension arguments by say-
ing “Oh, that argument is a Constitutional Tension argument, and it’s
dangerous because it can equally well be used—and has in fact been
used—to suppress antiwar speech.”

The policy sections intentionally include arguments that apply to vari-
ous substantive areas of First Amendment law; thus, for instance, the No-
Value or Low-Value Speech section gives examples from obscenity, libel,
commercial speech, and other areas. This is done to show how arguments
made in one context can be adapted to other contexts, and how accepting
an argument in one sort of case may have implications for other cases.

Please read carefully through the policy sections, and consider how you
can adapt the arguments given there to the particular problems that
you're assigned. ‘

5. A Bit More History. Though this book primarily focuses on the law
as it is (or as it could have been), it also includes more historical materials
than other books do, in places where those materials remain relevant to
modern debates. Thus, for example, it includes a case applying the Sedi-
tion Act of 1798, and discusses Abraham Lincoln’s defense of speech re-
strictions during the Civil War alongside the Court’s defense of speech re-
strictions during World War 1. Also, quite a few of the policy argument ex-
amples are drawn from late 1700s and 1800s cases and commentators, in-
cluding James Madison, Joseph Story, John Stuart Mill, and others. This
should help avoid the “1919 effect,” in which many students of free speech
implicitly (but erroneously) learn that free speech discourse burst full-
grown from the heads of Holmes and Brandeis in 1919.

A WORD ABOUT EDITED CASES

Until I started writing this casebook, I didn’t fully appreciate just how
drastically many cases needed to be edited in order to fit into a casebook.
This isn’t just a question of casebook size, but also of the amount of atten-
tive reading that students are likely to do. My goal has been to keep all
cases at 10 pages or fewer, and I've generally succeeded; but this means
that, just to give one example, Texas Monthly v. Bullock had to be edited
down from 14,750 words to under 2,750.

Some of this editing can be done by eliminating citations, discussions
of issues that are unrelated to why the case is included, less significant
facts and procedural details, and tangential footnotes. But often the only
way to suitably trim the case is by excluding some substantive arguments,
both from the majority opinion and from the concurrences and dissents.

When I've had to do this, I've generally tried to start by trimming dis-
cussions of some of the precedents on which the case relies, but which
aren’t included in the readings. These discussions may have been quite
important to the Justices, and may still be important to lawyers who prac-
tice in the field, but they tend to be (and I emphasize that this is only a
tendency) less significant to understanding the core of the Court’s holding
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or reasoning. I've also, when necessary, edited out some of the repetition
that the Justices often included for rhetorical effect. Finally, I have some-
times edited out the arguments that seem the most tangential, that seem
related to debates that raged at the time but that haven’t remained impor-
tant, or that were rejected in later cases.

I generally mark all omissions with ellipses (“...”), except for omissions
of footnotes and citations; I mark changes or additions with brackets (“[”
and “T”); I mark moved text with braces (‘{” and “}”). I have also felt free to
delete and insert paragraph breaks to make the material more readable.
When a case quotes another case and adopts the other case’s reasoning, I
often omit the citation to that other case; such citations are often distract-
ing, and are not really important when the citing case is adopting the
quoted reasoning as its own. I also changed “Mr. Justice” in pre-1981 opi-
nions to “Justice,” to make the references consistent.

The risk, of course, is that the editing process may weaken the persua-
sive force of the opinions, and may thus be unfair to the opinions’ authors
and supporters. I have tried hard to avoid this, but I am sure that ['ve at
times failed, especially since the judgment about which arguments are
“tangential”’ and even what is “repetition” are so subjective. I apologize in
advance for that, and hope that readers find the edits to be generally fair
despite my inevitable lapses.

EPIGRAPHS

Some chapters begin with epigraphs, generally excerpts from poems or
other writings that I think say interesting things (though not always
things with which I fully agree) about law, speech, or something else. They
are sometimes specifically focused on the materials in the chapter, and
sometimes just provide a possibly intriguing or amusing perspective on the
class—or on law—generally. I'm always looking for good new epigraphs;
please e-mail me suggestions at volokh@law.ucla.edu.
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