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PREFACE TO THE FOURTH EDITION

This edition, while preserving continuity with its predecessors, contains many
significant changes in organization and content. The substantive criminal law
sections retain their basic structure and purposes. However, the content, organi-
zation, and pedogogical objectives of the procedural material are essentially
new. Instead of attempting a full coverage of the subject of criminal proce-
dure, we have included in this edition only those aspects of procedural law that
seemed to us especially helpful for understanding the substantive criminal law.

Why substantive criminal law? We conceive of a criminal law course as both
serving the ends of legal training in general and training in the criminal law
in particular. The chief value of the course as a part of a general legal education
is to enlarge insight into and understanding of the potentialities and limitations
of the law as an instrument of social control. We have in mind the variety of
hard problems associated with the use of the law for the attainment of social
ends: the difficulty of giving legal form to the compromises made necessary
when goals are poised in conflict; the creation of institutional arrangements —
Judicial and administrative — appropriate to the goals sought; the limitations —
moral and practical — on the use of the law as a means of social control; the
relation of legal controls to other social processes. We regard the study of
the substantive criminal law as an unusually suitable introduction to these perva-
sive problems of the law. The ends criminal law serves involve social and human
values of the highest order. Its means, entailing the imposition of brute force
on the lives of individuals, are potentially the most destructive and abusive to
be found within the legal system. The issues it raises and the setting in which
it raises them are compelling and vivid. Its institutions are acutely controversial
and often controverted. And one of its underlying themes is the momentous
issue of the reconciliation of authority and the individual. As Professor Herbert
Wechsler has written: “Whatever views one holds about the penal law, no one
will question its importance in society. This is the law on which men place
their ultimate reliance for protection against all the deepest injuries that human
conduct can inflict on individuals and institutions. By the same token penal
law governs the strongest force that we permit official agencies to bring to
bear on individuals. Its promise as an instrument of safety is matched only by
its power to destroy. If penal law is weak or ineffective, basic human interests
are in jeopardy. If it is harsh or arbitrary in its impact, it works a gross injustice
on those caught within its toils. The law that carries such responsibilities should
surely be as rational and just as law can be. Nowhere in the entire legal field
is more at stake for the community or for the individual.””!

1. Wechsler, The Challenge of a Model Penal Code, 65 Harv. L. Rev. 1097, 1097-1098 (1952).
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What of the course’s narrower purpose of training students in the criminal
law in particular? Here there are two main pedagogic objectives. One is to
furnish a solid foundation for those who will, in greater or lesser degree, partici-
pate directly in the processes of the criminal law, whether they will represent
the state or the individual before or during the stages of trial and appeal or
during the sentencing or correctional stages. This solid foundation does not
require mastery of the full range of technical skills and information held by
the practicing criminal lawyer or administrator but rather the development of
power and confidence in the handling of principles and rules — judge-made
or statutory — through the acquisition of knowledge about and insight into the
larger implications of the doctrines and institutions of the criminal law. The
second purpose is to create in law school graduates who will have little occasion
to practice criminal law an interest in and an understanding of the profound
problems of the criminal law and of its functioning. As influential members of
their communities — and more directly as judges, legislators, or teachers — law-
yers versed in the principles of criminal law will be in a position to bring an
informed intelligence to the challenge of solving some of the most vexing prob-
lems of our times.2

Revisions for the fourth edition. In the substantive sections we have updated
the cases, added Notes and Problems dealing with many issues of current con-
cern, and in many areas wholly recast the presentation and organization. We
have also added two new chapters, one dealing with business crimes and the
other with rape.

As in previous editions, the substantive materials continue to focus on impart-
ing an understanding of what is often called the “general part” of the criminal
law — that is, those basic principles and doctrines that come into play across
the range of specific offenses (for example, actus reus, mens rea, and the various
Jjustifications and excuses). We believe that mastery of the detailed elements
of many particular crimes is a goal that is inappropriate for a basic criminal
law course. Nevertheless, we have found that understanding of the basic princi-
ples is enhanced by testing their applications and interactions in the context
of particular offenses. Accordingly, we now examine in detail four offense catego-
ries: rape (Chapter 5), homicide (Chapter 6), theft (Chapter 10), and business
crimes (Chapter 11). The chapter on rape provides an opportunity to focus
rigorously on the definitional elements of a major crime, examining the relation-
ships among problems of actus reus, mens rea, and the rules of proof in a con-
text that has become the focus of acute controversy because of changing percep-
tions and changing social values. The theme of the homicide chapter is the task
of legislative grading of punishment in a particularly challenging area. The
theft chapter explores the significance of the history and the continued impact of
old doctrinal categories on the resolution of thoroughly modern difficulties in
defining the boundaries of the criminal law. Finally, the chapter on business
crimes focuses attention on the growing array of criminal statutes affecting the
conduct of legitimate enterprise; the importance of assuring compliance with reg-
ulatory goals in a modern, highly interdependent society; and the special difficul-
ties of effective enforcement in the context of complex business organizations.

2. For a fuller discussion of the role of the criminal law course in the law school curriculum,
see Kadish, Why Substantive Criminal Law — A Dialogue, 29 Clev. St. L. Rev. 1 (1980).
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The procedural sections of the third edition dealt comprehensively with the
administration of the criminal process from the initial stages of police investiga-
tion and screening through trial, appeal, sentencing, and collateral attack. We
believe that it is no longer feasible or desirable for the basic criminal law course
to attempt to cover the ever-increasing intricacies of such subjects as search,
electronic eavesdropping, arrest, interrogation, and line-ups. The issues in these
areas are important enough to warrant detailed examination in their own right,
and law teachers generally have concluded that this is best accomplished in a
separate course devoted to criminal procedure. Accordingly, we have deleted
virtually all of the previous treatment of procedure (Part Two in the third edi-
tion).

We continue to believe, however, that a sense of process is essential for appre-
ciating the significance of issues in the substantive part of the course. Indeed,
we have concluded that attention to the procedural framework ordinarily should
precede the detailed examination of substantive criminal law and that this intro-
duction is best provided not simply by some background reading or an opening
lecture but rather by two to three weeks of sustained analysis of the fundamentals
of the criminal process.

Which issues from the vast body of procedural doctrine warrant attention
in a course primarily devoted to the substantive criminal law? The central objec-
tive is to impart understanding of the principles governing the proof of guilt.
Students need to develop a sense of how “facts” and “‘elements of the offense”
are actually established at trial; how testimony is presented and challenged in
an adversary system; and how the process of proof is affected by the responsibili-
ties assigned to the jury, to opposing counsel, and to the judge. Accordingly,
many of the concerns that are central in criminal procedure courses are of
only secondary importance for our purposes. We wanted to combine some of
the classic topics in procedure — such as the right to counsel and the privilege
against self-incrimination — with issues usually falling outside the bounds of
the traditional procedure course — such as evidence-law materials dealing with
the process of direct and cross-examination and the rules of relevancy and preju-
dicial effect. We also found it essential to focus on issues that fall somewhere
between substantive criminal law, procedure, and evidence — issues such as the
requirement of proof beyond a reasonable doubt, principles governing presump-
tions, jury nullification, and related questions concerning inconsistent or unsup-
ported verdicts. Issues such as these, falling in a grey area between courses
traditionally taught in law schools, sometimes fail to receive systematic attention
anywhere in the curriculum; in any event, the student who will later study such
matters in depth needs an introduction to these issues in order to have a perspec-
tive on problems that permeate the study of substantive criminal law.

Use of the materials in diverse teaching formats. Over the past decade, law
schools have begun experimenting with a variety of formats for the basic criminal
law course. Although the year-long five- or six-hour course remains common,
some schools offer criminal law as a four- or even three-hour course, and some
schedule the course in the second semester or even in the second or third
years. Under these circumstances, a short book designed to be taught straight
through, without adjustments or deletions, is bound to prove unsatisfactory
for many users. In preparing the fourth edition we have sought to organize
and edit the materials tightly enough to avoid significant surplusage for the
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average course, but we have not attempted to preempt all possible judgments
about inclusion and exclusion. Rather, we thought it essential to preserve some
freedom for teachers to select topics that accord with their own interests and
with the curricular arrangements at their own schools. Thus, we have aspired
to create a flexible teaching tool, one that reflects the rich diversity of its subject.

For the five- or six-hour, year-long course, the book can be taught straight
through, perhaps with some minor deletions. For a four-hour course, and espe-
cially in the case of a three-hour course, substantial omissions will be necessary.
Many teachers will have their own preferences, of course. We present here
our own thoughts, based on our experience in structuring the material for use
in shorter courses, both in the first semester and in the second and third years.

Chapter 1 (Structure of the Criminal Justice System). This text material lends itself
to class discussion, but in a shorter course it should be assigned as background
reading, and the first class can begin instead with discussion of material in
Chapter 2.

Chapter 2 (How Guilt Is Established). In schools that require a criminal procedure
course before the study of criminal law, this chapter can be largely omitted. It
may be appropriate, however, to take up Section B4 (proof beyond a reasonable
doubt). In addition, Section C (guilty pleas) focuses on relationships between
plea bargaining and the substantive principles of penal law; the treatment differs
from that typically given to the topic in criminal procedure courses, and one
or two classes can usefully be devoted to exploring the continuing importance
of substantive principles in a world now largely dominated by bargaining.

For students taking up criminal law in the first semester of their first year,
Chapter 2 provides basic grounding in process. The teacher who is unable to
cover the entire chapter can consider assigning Section A (overview), Sections
B1 (counsel), B2 (evidence), B3 (self-incrimination), and B4 (assigning the bur-
den-of-proof materials but omitting the material on presumptions), and Section
C (guilty pleas). We believe that this material, which can be covered in roughly
two weeks, provides a solid foundation for the subsequent study of substantive
law. Teachers who skip Section B6 (role of counsel and judge) at the beginning
of the course may wish to return to it later. This material raises provocative
issues of pervasive importance for the study and practice of law; its themes
can provide an appropriate and effective concluding topic for the course.

Chapter 3 (The Justification of Punishment) is basic to the substantive part of
the course. Section A (Why Punish?) presents material that many teachers will
wish to discuss directly and in depth in class. Others have found it useful, either
because of time pressure or pedagogical taste, to assign Section A as background
reading and then to bring those materials into focus by applying them to the
concrete sentencing problems presented in Section B (Imposing Punishment).
Section C (What to Punish?) raises basic problems that can be examined usefully
either at this point or toward the end of the course.

Chapters 4 (Elements of Just Punishment), 6 (Homicide), 7 (Harm), 8 (Group Criminal-
ity), and 9 (Justification and Excuse) will constitute the core of the typical substantive
criminal law course and generally teachers will want to cover them in depth.

Chapter 5 (Rape) is important in its own right and as a complement to the
materials on mens rea. It can be studied immediately after the mistake-of-fact
cases in Chapter 4 or after all of Chapter 4 has been completed. Section C of
the chapter on rape (problems of proof) can be used to pursue in more detail
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the themes studied in Chapter 2, or it can be used to introduce those themes
when time does not permit full consideration of Chapter 2.

Chapters 10 (Theft), 11 (Business Crimes) and 12 (Disposition of the Convicted Of-
fender) pursue the general themes of the course in specific contexts. In a three-
or four-hour course, one of these three chapters can be chosen for detailed
treatment while the other two are omitted or deferred for study in advanced
courses.

Collateral reading. Students wishing to pursue further the questions raised
in the readings and Notes will find helpful six outstanding works: One is the
text and Commentary of the American Law Institute’s Model Penal Code. Much
of the text is reproduced as an Appendix to this casebook, but space limitations
preclude reprinting all but a few excerpts from the Commentary. In thirteen
Tentative Drafts published over the period 1954-1961, the Code’s reporters
presented succinct analyses of existing law and the major issues it presented.
Students will still find it useful to consult these earlier commentaries. For Part
II of the Code (Definition of Specific Crimes), there is now available an expanded
set of commentaries, including analysis of legislative developments through the
1970s. This more recent Commentary has been published in a three-volume
set, Model Penal Code and Commentaries, Part II (1980). The revised commen-
taries for Part I of the Code are now in preparation and publication is expected
in the near future.

The second resource consists of two works by Professor Glanville Williams.
His treatise, Criminal Law: The General Part, appeared in its second edition
in 1961. His Textbook of Criminal Law was published in 1978 and is primarily
directed to the law student. While they are concerned with English law, the
American student will find in these books a rich discussion of many of the
issues raised in the casebook.

The third important recommended work is the late Professor Herbert Packer’s
The Limits of the Criminal Sanction, which appeared in 1968. This is a nontechni-
cal but thoughtful analysis of the limitations of the use of the criminal law as
a means of influencing conduct. In the course of his study, Professor Packer
explores with freshness and clarity most of the fundamentally troubling issues
and tensions of the criminal law, both substantive and administrative.

Fourth is Wayne LaFave & Austin Scott, Jr., Handbook on Criminal Law (1972),
the best contemporary hornbook on American substantive criminal law, with
the further advantage that its treatment of problems in many areas substantially
parallels that in this casebook.

Fifth is the collection of essays by Professor H. L. A. Hart entitled Punishment
and Responsibility (1968), now available in paperback. These short, powerful,
and lucid essays have strongly influenced our own treatment of the subjects
of punishment and responsibility, as well as contemporary thought generally
on these issues.

The sixth collateral reading is Professor George Fletcher’s Rethinking Criminal
Law, published in 1978. This challenging book retraces many of the doctrines
and problems of the course from a perspective that contrasts sharply with the
pragmatism and utilitarianism of the Model Penal Code. Professor Fletcher’s
theoretical and comparative approach will prove provocative for many readers.

Style. Citations in the footnotes and text of extracted material have been
omitted when they did not seem useful for pedagogical purposes, and we have
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not used ellipses or other signals to indicate such deletions. Ellipses are used,
however, to indicate omitted text material. Where we have retained footnotes
in readings and quotations, the original footnote numbers are preserved. Our
own footnotes to excerpts and quotations from other works are designated by
letters, while footnotes to our own Notes are numbered consecutively throughout
each chapter.
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