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PREFACE

Wills, Trusts, and Estates Administration is a textbook specifically designed for
paralegal students and legal professionals. Any book for paralegal or legal assisting
students and professionals must be cognizant of the fact that legal assisting training
can vary widely. Therefore, a book for paralegals must take all types of readers and
their objectives and levels of sophistication into account. This book does not pre-
suppose a prior background in legal studies of any kind. This book is appropriate for
the longtime continuing student, and it is ideal for the lifelong learner.

The time available for study of wills, trusts, and estate administration will vary
from program to program and practice to practice. This book in the field of legal as-
sisting encompasses the various program modalities, i.e., four-year-programs, two-
year programs, and certificate programs. The core materials may easily be covered
in a six-week course. There are ample materials for those instructors with the lux-
ury of a long semester in which to cover the materials or for the professional need-
ing a comprehensive desk reference. Each chapter can be used independently of the
chapters before and after it.

The goal of this book is to cover the information in a clear and concise manner
so that a reader will be confident that the knowledge gained and aided by this text
will serve the reader throughout his or her career in legal assisting or beyond. Vari-
ous features motivate the reader and reinforce learning difficult concepts through
language that is easy to understand without becoming boring or pedantic. Illustra-
tions, charts and tables, terminology, and appellate course cases illustrative of core
concepts are found throughout the text. Appendices include wills of some famous
people and Form 706 in its entirety. It will be up to the instructor’s discretion as to
whether or not to assign reading from the appendices or to give detailed instruction
on filling out Form 706. Chapter objectives are found at the beginning and sum-
maries at the end of each chapter. Review questions and projects are designed so that
instructors can make assignments appropriate for their individual programs and stu-
dents. Such pedagogical features assist in the retention of learning key concepts.

A new Chapter Twelve has been added for this 2" edition. Entitled Alternate
Family Lifestyles, Chapter Twelve discusses issues facing American families that
the law is grappling to keep up with and address such as stepfamilies, civil unions,
and gay and lesbian couples.

Due to the nature of the subject matter, no objectives, goals or projects have
been included. Instructors will have to make their own determinations regarding
coverage of these topics based upon time limitations, school policies, and other
considerations that can be determined only in the classroom.



The purpose of this chapter is to point out that these matters are creating food
for thought, not only in politics, but in our courts and in law offices.

One feature of this book which is different from others is that the appellate
court cases are not heavily edited or “briefed” in advance. The lack of editing has
been purposely done so that the very important task of properly reading and brief-
ing cases is reinforced throughout, not just during a legal research class. It will en-
courage the reader to read a case properly, analyze it, and synthesize the outcome
in each case to the concepts being taught in that chapter. It also provides an oppor-
tunity to explain the legal system as a whole and to provide an opportunity for spir-
ited debate on various legal issues.
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CHAPTER

PURPOSE
AND NEED
FOR A WILL

---------------------------------------------

OBsiEcTivES

At the end of this chapter, the student will understand:
* the definition of a will
 why a will is necessary

 common terms used in the study of wills and trust



not seem interesting or important to most people. Most people don’t like

to think about wills. And for younger people, death seems a long way off.

For some students who are studying to be paralegals, wills don’t seem partic-
ularly interesting either. Wills don’t hold the same appeal as a custody battle, a car
wreck, or a juicy murder trial. Keep in mind that many people will never be involved
in custody suits or automobile accidents, if they are lucky. Most people will never
be involved in a murder. As Ben Franklin said, however, two things in life are
certain—death and taxes. Suddenly, the study of wills becomes much more important.

What is the purpose of a will? Why do we all need one? These questions may

WHY MOST PEOPLE DON’T HAVE WILLS

WHAT IS A WILL?

Roughly 95 percent of all adults in the United States should have or are not pro-
hibited from executing a will. Yet approximately 70 percent of the total population
in the United States does not have a will. That means that only three out of every
ten people have a will.

Wills are not something people look forward to with a sense of happy an-
ticipation. The average person looks forward to enjoying certain benefits avail-
able upon reaching the age of majority (age 18 in most states.) He or she can’t
wait to get a driver’s license without restrictions; to vote in state and national
elections; to drink legally; and to not require parental permission, to name a few
benefits of majority. Yet, while the ability to execute a will is also a privilege of
majority, it is not something most healthy adults dream of doing in the near fu-
ture. Rather, most relegate having a will drafted for them to the area of “some-
day soon.”

Nobody wants to think about his or her death, especially when one is
young, healthy, and has an entire lifetime ahead. Procrastination and the fear of
one’s own mortality are probably the two main reasons a person does not execute
a will.

Another reason is that many people look around at their accumulated prop-
erty and assume they don’t have “enough” wealth to warrant the time and expense
of having a will drafted. One thing a paralegal should keep in mind is that every-
one has property, and some people have much more than they realize.

The remainder of this chapter will discuss wills in general (wills will be dis-
cussed fully in Chapters Four and Five), their purpose, and why, despite the aver-
age person’s seeming aversion to them, they are so very important.

A will is a written declaration of a person’s intent to distribute property after death.
This definition is important to remember since, while a will is a legally binding
document, it only becomes effective upon death. All wills are ambulatory. This
means that a person may change or revoke a will at any time before his or her death.
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That person may also sell or give away any property given to a beneficiary in the
will and not be concerned that the beneficiary will not receive the property upon
his or her death. In practical terms, this means that Ms. Testator can, if she desires,
execute a will in January, change it in March, sell certain property promised to
someone in the will in April, buy additional property in June, and effectively
change all her beneficiaries in September—and nothing can be done about it. Un-
til Ms. Testator dies, a will only expresses her intent. Only upon her death are the
expressions made in her will legally binding.

Ambulatory Nature of a Will

Example: In his will dated March 1, 1994, Jim Simon left his car, a green
1980 Jaguar XJS convertible, to his daughter, Beth, and his CrissCraft motor-
boat to his nephew, Bill Parks. He also left his ski lodge in Aspen to his son,
Graham. He gave the rest of his property to various charities.

Jim sold the Jaguar in September 1995. In March 1996, he gave the ski lodge
to an old army buddy as a birthday present. Jim then died in April 1996.

Beth will not receive the Jaguar since Jim sold it before his death. Graham
will not receive the ski lodge since Jim gave that away also. The only benefi-
ciaries that will benefit from Jim’s will are his nephew, Bill, and the named
charities.

THE NEED FOR A WILL

What will happen if someone dies without a will? Examine this scenario: Bobbie
Black was a successful business person, a single mother with two teenage children.
She died unexpectedly in a car accident while on the way to a business appoint-
ment. After an exhaustive search of Bobbie’s personal belongings; inquiries to
friends, family, her ex-husband, and business associates; and a court-ordered search
of her safe deposit box, it was concluded that Bobbie died without a will.

Bobbie died intestate. This means she died without having executed a will,
and the laws of intestate succession will determine how and to whom all the prop-
erty she possessed will be distributed. (Intestacy will be discussed in Chapter
Three.)

In no particular order of importance, the following is a list of consequences
that may occur if someone dies intestate.

Death Taxes

When a person dies, the estate is subject to taxation in the form of state and
federal estate taxes, and in some states, inheritance taxes. If Bobbie had a will,
she could have determined how and from what source any death taxes owed would
be paid.

CHAPTER 1 PURPOSE AND NEED FOR A WILL 3



Clients often meet with their lawyers to discuss the terms of their will.

This is done through the use of an apportionment clause. Since there was no
will, state law will determine the method by which the taxes will be paid. Through
proper estate planning, Bobbie may have been able to save a considerable amount
of money from being given to the government in the form of taxes. Without a will,
this is no longer an option.

Distribution of Wealth

Most people consider the ability to determine who will receive their property upon
their death to be the paramount reason for executing a will. When someone dies in-
testate, the state, not the individual, determines how much and to whom all the de-
ceased’s property will go. Often, the distribution is not as the deceased intended.

If, for example, Bobbie had recently remarried, she may have wanted to name
specific funds for the benefit of her children. Perhaps she wanted to insure that her
sister was well taken care of. Unless there is a will stating the unequivocable intent
of the decedent, the state probate court will follow the letter of the law and distrib-
ute the property as set out by state statute.

Appointment of Guardians for Minors

Bobbie left two teenagers behind when she died: a son, aged 13, and a daughter,
aged 15. Without a will that specifically stated whom she wanted to take care of her
children and their property, the appointment of the minor children’s guardian, or
guardians, will be determined by a court.
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A guardian is a person who is appointed to care for and manage the minor
person, the minor’s property, or both person and property. The guardian of the
person is responsible for the care and custody of the minor person. The guardian
of the property is responsible for a minor’s property until the child reaches the
age of majority or is otherwise legally emancipated. While a minor’s parents are
always the natural guardians of the person, they are not the natural guardians of
the property.

In our scenario, we will assume that Bobbie would have wanted the children’s
father to be their guardian, and in fact, the father would automatically be the
guardian of the person of both his children. However, since Bobbie died intestate,
a few potential problems might still arise.

The first is that while the court will probably appoint the father as the chil-
dren’s guardian of the person, it may not name him as guardian of their property.
This would be an undue hardship if the father had to formally request funds for his
children’s care and well-being with regularity.

A second potential problem will arise if one of Bobbie’s relatives fights the
ex-husband for custody. Despite being first choice as guardian by any court, it is
possible that someone could convince the court that it would not be in the children’s
best interest for the father to be named as the children’s legal guardian.

What would happen if the children’s father had predeceased Bobbie? A court
will have to select a guardian based on “the best interest of the child.” Usually, this
will be a blood relative. If Bobbie had a will, she could have named her first choice,
her closest friend, Sally, to be her children’s guardian. Since Bobbie didn’t have a
will, it is more likely that the court will appoint Bobbie’s mother, despite the fact
that Bobbie and her mother did not get along and that Bobbie believed her mother
would not raise the children in the manner that Bobbie preferred.

It is also possible that the children will be split up if both Bobbie and her ex-
husband are deceased. This is especially a problem when there are no surviving
blood relatives or when the potential guardians cannot take more than one child
without hardship.

Another potential method of protecting the children is through the use of a
preneed guardianship document, which will be discussed fully in Chapter Six.

Creation of a Testamentary Trust

A trust is a legal agreement in which a person called the settlor transfers legal title
of property to a trustee. The trustee will then manage the property for beneficiar-
ies. A testamentary trust is a trust which is drafted as part of the testator’s will and
only becomes effective upon the testator’s death.

Bobbie had amassed a large and lucrative stock portfolio, which upon her
death passed to her children. If she had a will, she could have established a testa-
mentary trust. This trust would have set many parameters for the care and control
of the stocks, as well as the distribution of the dividends and other stock income.
For example, she could have determined when the brokerage firm could be re-
placed, guidelines for divesting the stocks, and how much income the children
would receive, how often, and for what purpose. The assets in the trust would not
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