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PREFACE

In this book, I try to describe and explain the elements of legal
arguments advanced in justification of decisions, or claims and
defences put to the courts for decision; to relate that to the
general theory of law; and to do all that in the framework of a
general theory of practical reason which owes a great deal to
David Hume. I hope that my efforts will be of some interest to
lawyers, jurisprudents, and philosophers. I have therefore tried
to write it in such a way that it will be comprehensible to non-
philosophical lawyers and to nonlawyer philosophers. Each
group will find a great deal which is from its own point of view
rather elementary and obvious, for which I apologize in
advance. Conversely, I hope that neither group will find undue
obscurities in the less familiar points of the text.

The book originated in a series of lectures given in Queen’s
College, Dundee (now the University of Dundee), under the
guidance of Professor I.D. Willock in 1966 and 196 7; various
parts of it have been tried out in various forms in lectures in
Oxford University from 1967 till 1972, and in Edinburgh
University from 1972 till the present. I intended to finish it
long ago, but a combination of laziness and administrative
responsibilities delayed me, perhaps to good effect.

Naturally, I owe a lot to innumerable students who put up
very courteously with my efforts to master my thoughts on the
topics discussed, and gave all manner of useful criticisms. Even
more I am indebted to many colleagues for helpful discussions
and criticisms, in particular to: J. Bjarup, Z.K. Bankowski,
A.AM. Irvine, H.L.A. Hart, D.R. Harris, N.R. Hutton, Ch.
Perelman, G. Maher, R.M.]. Kinsey, M.J. Machan, D. Small,
L.D. Willock, W.A.J. Watson, and A. Zuckerman. Karen Mac-
Cormick suffered my earliest attempts to cast the first version
of the lectures in acceptable form, and prodded me into finally
completing the present version, and Isabel Roberts gave all
manner of help. To them all, I am profoundly grateful.
Naturally, I accept full responsibility for any defects remaining
in the book as it now appears.

Edinburgh, 2 May 1977 NEIL MacCORMICK



TABLE OF CASES

Alfred Crompton Amusement Machines Ltd. v. Commissioners of
Customs and Excise (1972) 2 Q.B. 106A-116G: 134
Allen v. Flood [1898] A.C.1: 40
Anisminic v. Foreign Compensation Commission [1969] 2 A.C. 197:
143-4,193, 195-6, 193, 199, 210, 219, 223, 232.

Att. Gen. v. Wilts United Dairies (1921) 37 T.L.R. 884: 178
Avery v. Bowden (1885) 5 ELBl. 714: 17%
Barker v. Bell |1971] 2 ALl E.R. 867: ) 206
Barwick v. British Joint Stock Bank (1886) L.R. 2 Ex. 259:225-6
Bates & anor. v. Batey & Co. Ltd. [1913] 3 K.B. 351: 127
Beith’s Trustees v. Beith 1950 S.C. 66: 137, 193
Blackburn v. Att. Gen. [1971] 2 Al E.R. 1380: 132-3
Blacker v. Lake & Elliott (1912) 106 L.T. 533: 127
Bland v. Moseley (1587) 9 Co.Rep. 58a: 190
Borland v. Borland 1947 §.C. 432: 98
Bourhill v. Young 1942 S.C. (H.L.) 78: 163
Brandon v. Osborne Garret and Co. [1942] 1 K.B. 548:162
British Railways Board v. Pickin [1974] A.C. 765 132
B.T.C. v. Gourley [1956] A.C. 185: 174-8,217-8, 254
Cameron v. Young [1908] A.C.176;1908 S.C. (H.L.) 7: 121
Cassell & Co. Ltd. v. Broome [1972] A.C. 1027: 179
Cavalier v. Pope [1906] A.C. 428: 121
Chaplin v. Boys [1971] A.C. 356: 83
Chapman v. Sadler & Co. [1929] A.C. 584: 127
Charter v. Race Relations Board [1973] A.C. 868: 154-5, 235
Conway v. Rimmer [1968] A.C. 910: 134,137, 183, 255
Cutler v. United Dairies (London) Ltd. [1933] 2 K.V. 297: 162
Dalton v. Angus (1881) 6 App.Cas. 740: 189, 219
Daniels & Daniels v. R. White & Sons & Tarbard [1938] 4 All ER.

258: 19-33, 36, 37, 41-5, 64-5, 74, 197-8, 200, 216-7, 267
Derry v. Peek (1889) 14 App.Cas. 337: 2934
Dixon v. Bell (1816) 5. M. & S. 198: 127
Donoghue v. Stevenson [1932] A.C. 562;1982S.C. (H.L.) 31: 42,

69-70, 80-2, 85, 108-28, 140, 148-9, 157, 159-60,
186, 198, 200, 216, 224-5, 235, 251-4, 256

Drummond’s J.F. v. HM. Advocate 1944 S.C. 298: 165
Duncan v. Cammell, Laird & Co. Ltd. [1942] A.C. 624: 134
Dynamco Ltd. v. Holland & Hannen & Cubitts (Scotland) Ltd. 1971

S.C. 257: 140-2

Ealing London Borough Council v. Race Relations Board [1972]
AC. 342: 66-8, 77-9, 147-9, 210-3



X TABLE OF CASES

Earl v. Lubbock [1905] 1 K.B. 253: 127
Elder Dempster & Co. Ltd. v. Paterson, Zochonis & Co. Ltd. [1924]

A.C. 552 150-1
Elliott v. Hall or Nailstone Colliery Co. (1885) 15 Q.B.D. 315: 127
Esso Petroleum Co. Lid. v. Mardon [1975] Q.B. 819; [1976] Q.B.

801 (C.A.): 294
Gallie v. Lee [1969] 1 AL E.R. 1062: 215
George v. Skivington (1869) L.R. 5 Exch. 1: 127
Glasgow Corporation v. Central Land Board 1956 S.C. (H.L.) 1: 135
Glendarrock, The [1894] P. 264: 145
Gordon v. M’Hardy (1903) 6 F. 210: 109-110
Grant v. Australian Knitting Mills [1936] A.C. 85: 22,25, 30, 225
Grote v. Chester & Holyhead Rail Co. (1848) 2 Exch. 251: 127
Hambleton v. Callinan [1968] 2 All E.R. 943: 50-1
Haseldine v. C.A. Daw & Co. Lid. [1941] 2 K.B. 343: 85,225
Haskins v. Lewis [1931] 2 K.B.1: 204-5, 236
Hawkins v. Smith (1896) 12 T.L.R. 532: 127
Haynes v. Harwood [1935] 1 K.B. 146: 162
Heaven v. Pender (1883) 11 Q.B.D. 503: 125,127
Hedley Byrne & Co. Ltd. v. Heller & Partners [1964]} A.C. 465: 224
Henderson v. John Stuart (Farms) Ltd. 1963 S.C. 245: 142-3

Home Office v. Royal Dorset Yacht Co. Ltd. [1970] A.C. 1004:
158-60, 167,178
Hotel & Catering Industry Training Board v. Automobile Proprietary

Ltd. [1969] 2 Al E.R. 582 178
Hughes v. The Metropolitan Railway (1887) 2 App.Cas. 439: 193
Joseph Constantine Steamship Line Ltd. v. Imperial Smelting Cor-

poration Ltd. [1942)] A.C. 154: 144-6
Kerrv. The Earl of Orkney (1857) 20 D. 298: 193
Langford v. Dutch 1952 S.C. 15: 222-3
Langridge v. Levy (1838) 4 M. & W. 337: 127
Le Lievre v. Gould [1893] 1 Q.B. 491: 125
Lee v. Bude & Torrington Rly. Co. Ltd. (1871) L.R.C.P. 576: 132
Lloyd v. Grace Smith & Co. [1912] A.C. 716: 226
London Street Tramways v. L.C.C. [1898] A.C. 375: 115, 134, 137
Longmeid v. Holliday (1851) 6 Exch. 761: 127
Lyndale Fashion Mfrs. Ltd. v. Rich [1973] 1 AIlE.R. 33: 217-8
MacCormick v. Lord Advocate 1953 S.C. 396: 130-2
Macdonald v. David MacBrayne Ltd. 1915 S.C. 716: 220-2
Macdonald v. Glasgow Western Hospitals 1954 S.C. 453: 137
M’Glone v. British Railways Board 1966 S.C. (H.L.) 1: 216-7
Maclennan v. Maclennan 1958 S.C. 105: 93-4, 147-8, 198
Malloch v. Aberdeen Corporation 1971 S.C. (H.L.) 85; [1971] 2 All

E.R.1278: 179,193-4, 223
Marbury v. Madison (1803) 1 Cranch 137: 129-30
Menzies v. Murray (1875) 2 R. 507: 137
Miliangos v. George Frank (Textiles) Ltd. [1976] A.C. 443: 138

Moore v. D.E.R. Ltd. [1971] 3 AILE.R. 517: 1734



TABLE OF CASES xi

Morelli v. Fitch & Gibbons [1928] 2 K.B. 636: 20, 30, 74
Mostyn, The [1928] A.C.57: 151
Mullen v. Barr & Co., McGowan v. Barr & Co. 1929 S.C. 461: 113
Mutual Life etc. Co. v. Evatt [1971] A.C. 793: 224
Myers v. D.P.P. [1965] A.C. 1001: 164
Nagle v. Fielden [1966] 2 Q.B. 633: 237-8
Norwich Pharmacal Ltd. v. Commissioners of Customs & Excise

[1972] Ch. 182;[1974] A.C. 182: 182-7, 193
Orrv. Diaper (1876) 4 Ch.D. 92: 184-6
Phipps v. Pears [1964] 2 AIl E.R. 35: 189-91, 219
Qualcast (Wolverhampton) Ltd. v. Haynes [1959] A.C. 743: 96-7
Quinn v. Leathem [1901] A.C. 495: 39-40
Readv. J. Lyons & Co. Ltd. [1947] A.C. 156: 167-9,179, 226
Reavis v. Clan Line Steamers 1925 S.C. 725: 141
Reidford v. Magistrates of Aberdeen 1935 S.C. 276: 137
R. v. Arthur [1968] 1 Q.B. 810: 180-2, 186
R. v. Pardoe (1897) 17 Cox C.C. 715: 180
R. v. Voisin [1918] 1 K.B. 531: 89
Ridge v. Baldwin [1964] A.C. 40: 223
River Wear Commissioners v. Adamson (188 7) 2 App. Cas. 743: 151
Rondel v. Worsley [1969] 1 A.C. 191: 157-8, 160, 189

Rylands v. Fletcher (1868) L.R. 3 H.L. 330:168-9, 193, 226, 232
St. John Shipping Corpn. v. Joseph Rank Ltd. [1957] 1 Q.B.267: 146-7
Scala Ballroom (Wolverhampton) Ltd. v. Ratcliffe [1958]

3 Al ER. 220: 237
Scruttons Ltd. v. Midland Silicones Ltd. [1962] A.C. 446: 150-1
Smith v. East Elloe R.D.C. [1956] A.C. 736: 199, 200, 210
Steelv. Glasgow Iron & Steel Co. Ltd. 1944 S.C. 287: 161-3,186,220-2
Temple v. Mitchell 1956 S.C. 267: 200-6, 210, 213-4, 223, 232
Thompson v. Glasgow Corporation 1962 S.C. (H.L.) 36: 49-50, 119
Upmann v. Elkan (1871) L.R. 2 Eq. 140: 184
Webb v. Bird (1861) 13 C.B.(N.S.) 841: 190
White & Carter (Councils) Ltd. v. McGregor [1962] A.C. 413; 1962

S.C. (H.L) 1: 169-73, 254
Wilkinson v. Kinneil Cannel & Coking Co. Ltd. (1897) 24 R. 1001: 162
Winterbottom v. Wright (1842) 10 M. & W. 109: 113,127
Woods v. Caledonian Rly. (1886) 13 R. 1118: 162

Yetton v. Eastwoods Froy Ltd. [1966] 3 All E.R. 353: 1734



II.
II1.

Iv.

VI
VIIL.

VIII.

IX.

CONTENTS

Table of Cases
Introduction
Deductive Justification

Deductive Justification—Presuppositions
and Limits

The Constraint of Formal Justice
Second-Order Justification
Consequentialist Arguments

The Requirement of ‘Coherence’:
Principles and Analogies

The Requirement of Consistency and the Problem
of Interpretation: Clear Cases and Hard Cases

Legal Reasoning and Legal Theory
Excursus

Law, Morality, and the Limits of Practical
Reason

Appendix: On the ‘Internal Aspect’ of Norms
Index of Statutes Cited
General Index

ix

19

53
73
100
129

152

195
229
259

265
275
293
294



INTRODUCTION

(a) The Perspective of the Inquiry

The idea that reason has a part to play in the ordering of
human affairs has a long history. It is associated with the view
that some things are ‘by nature’ right for human beings;
others so, merely by conve H&n or by enactment. Whether
or not there were enforéed laws prohibiting murder, it would
be wrong for human beings wantonly to take each others’
lives. On the other hand, it seems strange to suppose that
parking a car in a particular street could be considered a
wrongful act in the absence of some consciously adopted
scheme of regulations.

If there are some actions which are always wrong simply
in virtue of the nature of human beings—or, more generally,
the ‘nature of things’—it may be thought to follow that the
exercise of reason should suffice to disclose which actions are
by nature right or wrong. And even in case of more apparently
arbitrary matters such as parking regulations, or regulations
concerning weights and measures, it can be argued that reason
discloses to us the need to have some rule as a common
standard.

If there are numerous private cars, lorries, etc., there
will be griefous congestion if parking is quite unrestricted,
and no amount of attempts at intelligent_self-denial by
individuals will resolve the problem: let there then be some
public enactment of parking regulations aimed at securing
over-all public convenience by balancing the inconvenience
of restraints on parking against the inconvenience of ex-
cessive congestion of the streets. If there is a market in
commodities, let there be some established common system
of weights and measurements reasonably suited to the
measurement of the range of quantities most commonly
marketed.

The idea, expressed in one form by Lord Stair in the terms
that ‘Law is the dictate of reason determining every rational



2 INTRODUCTION

being to that which is congruous and convenient for the
nature thereof’,! is at least as old as the writings of Plato and
Aristotle, and has of course exercised a profound influence
upon the development of western legal thought, in which
it has been stated and restated many times and in many
forms. Whether or not it is well founded, it is a belief which
has profoundly influenced the form and the substance
of the legal systems (in their various ‘families’) which have
developed in Europe, and been carried therefrom to the ends
of the earth.

It is not, however, a belief which has gone unchallenged,
nor has the challenge in its turn failed to be influential. To
David Hume, above all others perhaps, belongs the credit—if
such it be—for the most fundamental scepticism about the
limits of reason in practical affairs.?> Reduced to its essentials,
his argument is that our faculty of reasoning can operate only
upon given premisses; assuming certain premisses, we can by
reason ascertain the conclusions which follow from them.
And indeed reason can guide us in seeking to verify or falsify
assertions concerning matters of fact or existential propositions
generally. In the latter case, however, reasoning has a secon-
dary role, since it can work only with evidence already given
in our various sense impressions.

So too in relation to practical affairs: if I have an appoint-
ment which I ought to keep on Wednesday, then if today
is Wednesday, today is the day on which I ought to keep my
appointment. The necessity of that conclusion is indeed a
matter determined by reasoning.. But the conclusion has
practical force for me (Am I going to keep my appointment?)
only so far as the premisses have: that I ought to keep
appointments is in effect one of these premisses, no doubt in
its turn derived or derivable from ‘Everyone ought to keep
appointments’. but wherein consists the rational demon-
stration of that proposition?

! James, 1st Viscount Stair, Institutions of the Law of Scotland (2nd edn.,
Edinburgh, 1893, or subsequent edns., also Edinburgh) Li.1.

? See especially David Hume, 4 Treatise of Human Nature (many edns.) Book
II, Part IT1, § III; and Book III, Part I, § § I and I, and Part III, § § Tand II; fora
clarification and partial retraction see Hume, Enquiry Concerning the Principles
of Morals (many edns.), Appendix I. Hume himself regarded the Enquiry as his
own best and final statement on the topic in question.
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Perhaps it can be shown that the use of various forms of
speech whereby people can ‘make appointments’ with each
other makes possible great convenience for people in ordering
their affairs, provided only that people do treat as binding
their appointments made (or other types of promise). But is
it a matter of ‘reason’ to prefer that general convenience to
the alternative, the inconvenience of leaving it to chance to
determine when we shall meet even those with whom we
have business to do? Is it not rather a matter of a disposition
of the will founded upon some simple sentiment of pre-
ference or approbation which we feel toward the former state
of affairs, a sentiment which indeed we express in calling
it ‘convenient’?

And so too in the simpler cases: why say that reason tells
us we ought not to kill each other? Is it not rather the case
that we have in ordinary circumstances a simple and direct
sentiment of revulsion from acts of violence perpetrated by
human beings upon human beings? And indeed, if that were
not so, is it conceivable that we would ever do anything
about it? Conceivable that we would actually make a point
of keeping appointments, or of reining in our more violent
reactions towards our fellows? Or that we would take steps
to censure others for breaking appointments or to restrain
them from violence toward others?

Such, in summary, are the arguments whereby Hume
sought to justify his well-known remarks about ‘reason’
being ‘the slave of the passions’f and about the underivability
of an ‘ought-statement’ from ah ‘is-statement™

To Hume’s arguments there has been only one effective
reply, first advanced by his younger contemporary Thomas
Reid® (successor to Adam Smith in the Chair of Moral
Philosophy at Glasgow University). What Reid said was that
Hume was correct in asserting that reasons cannot be given
for ultimate moral premisses; there are no statements of ‘pure.
fact’ which we can give to back up whatever we set forth as

3 Hume, Treatise Book II, Part 111, § III, 5th paragraph.

4 Hume, Treatise Book III, Part I, § 1, final paragraph.

* See Thomas Reid, Essays on the Powers of the Human Mind (Edinburgh,
1819), vol. iii, Essay V, esp. ch. VII (i.e. Essay V of the Essays on the Active
Powers); on ‘isfought’, see p. 578 of vol. iii of the 1819 edition of the Essays.



4 INTRODUCTION

our ultimate premisses in moral arguments. Moreover, it is
the case that these ultimate moral premisses are necessarily
associated with dispositions of the affections and of the will.
But it is not true that they are not also apprehended by
reason and in that sense rational. Our adherence to general
principles—e.g. that no acts of violence ought to be per-
petrated on human beings save in certain justifying or excusing
circumstances—is a manifestation of our rationality, by
contrast with our merely impulsive and animal reactions to
circumstances. Reason for Reid is not and certainly ought
not to be the slave of the passions. (In part this is, not
uncharacteristically of Reid, an unfair rejoinder to Hume,
who certainly recognized (e.g.) a difference between our
more settled ‘calm passions’ and the more violent and impul-
sive of our reactions to circumstances. There remains an
important difference between them on the question whether
all our more cool and consistent attitudes to conduct are an
aspect of our ‘reason’.)

It deserves to be added that the work of thinkers such as
Adam Smith,® Adam Ferguson,” John Millar,® and Karl
Marx® has pretty convincingly demonstrated a strong cor-
relation between the moral opinions and legal norms actually
subscribed to by human beings, and the changing forms of
social and economic life.' That people ought to be left as
far as possible free to conduct their own affairs by means of
voluntary contracts which ought, once made, to be rigorously
and impartially enforced by public authorities is, for example,
an opinion both characteristic of and indeed peculiar to
that mode of social organization which Smith called ‘com-
mercial’ and Marx ‘bourgeois’:

Whether this should be interpreted along Humean lines as

¢ Adam Smith, Lectures on Justice, Police, Revenue and Arms, ed. E. Cannan
(Oxford, 1896); a new text edited by P.G. Stein and R. Meek is due to be pub-
lished at Oxford in 1977 or 1978. For an illuminating account of Smith’s views
on this matter, see Andrew Skinner, ‘Adam Smith: Society and Government’, in
Perspectives in Jurisprudence, ed. Elspeth Attwooll (Glasgow, 1977).

7 Adam Ferguson, Essay on the History of Civil Society (1st edn., Edinburgh,
1767; a new edition by Duncan Forbes, Edinburgh, 1966).

® John Millar, The Origin of the Distinction of Ranks (Edinburgh, 1806);
reprinted, together with selections from other works in W.C. Lehmann, John
Millar of Glasgow (Cambridge, 1960).

® See E. Kamenka, Marxism and Ethics (London, 1969).
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implying that the dispositions of our sentiments and wills
are simply and inevitably shaped by the social environment
in which we find ourselves, or along lines more favourable
to Reid (or Smith, or Marx) as implying that only in certain
circumstances can reason achieve its full development, is a
question which need not for the moment detain us. Suffice
it that we have sketched the essentials of our problem: the
problem how far the determination of order in human
affairs is a matter of reason. There are, as we see, substantial
arguments on either side; and both sets of arguments have
been in important ways influential.

In the ensuing chapters of this book, I shall follow the
point which is common to both Hume and Reid in assuming
that_any mode of evaluative argument must involve, depend
on, or presuppose, some ultimate premisses which are not
themselves provable, demonstrable, or confirmable in terms
of further or ulterior reasons. In that sense, our ultimate
normative premisses are not reasoned, not the product of a
chain of logical reasoning.

As we shall see, that does not mean the same as saying that
no reasons at all can be given for adhering to such ultimate
normative premisses—‘principles’—as grounds for action and
judgement. But the reasons which can be given are not in
their nature conclusive, nor equally convincing to everyone.
Honest and reasonable people can and do differ even upon
ultimate matters of principle, each having reasons which seem
to him or her good for the view to which he or she adheres.

To that extent I go along with Hume in supposing that a
determinant factor in our assent to some or another norma-
tive principle lies in our affective nature, in our sentiments,
passions, predispositions of will-whatever be the proper
term. That people have different affective natures, differences
of sentiment, passion, predisposition, can then be advanced
in explanation of fundamental moral disagreements. More-
over, thaf our affective natures are in important ways socially
moulded; if not entirely socially determined, so that our
individual attitudes contain much that is rather a reflection
of than a reflection upon the material conditions set by the
economic forms of the society to which we belong seems
also to be true.
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Nevertheless, the point which Reid and after him Kant!®
alike urged as to the significance of ‘practical reason’ cannot
be overlooked. That our adherence to ultimate principles in
the evaluative and normative spheres is not derived by
reasoning from ulterior factual or scientific knowledge of the
world nor justifiable by reasoning of that sort, does not show
that our adherence to such principles is other than a mani-
festation of our rational nature.

Human beings are not organisms set in motion by mere
reaction to stimuli in the environment. Not merely can we
give explanatory reasons to account for the actions of humans
as for the ebb and flow of the tide; but it is also the case
that human beings act for reasons when they act at all, and
no ‘explanation’ or human behaviour which omits reference
to the subjective reasons for which it is performed can be a
full or adequate one. To any variety of behaviourism which
expressly or impliedly denies that, there is a conclusive reply
as devastating as it is simple; that it cannot be wrong to be
anthropomorphic about people..

Whatever the basis of our adherence to such principles of
conduct as we take to be ultimate, it is the case that for
human beings they belong among the category of reasons
for acting and of reasons for judgments about and critical
or approbative reaction to others’ actings. What is more,
because they are not ad hoc or ad hominem but universal
in their tenor and their referenee to human beings as such,
or categories of human beings, there is indeed (as Reid and
Kant urged) good ground for distinguishing them from
simple emotional or animal reactions to immediate circum-
stances, and even from what Hume called ‘calm passions’.
They represent an attempt to impose a rational pattern on
our actings—rather as scientific endeavour imposes general
schemata on observed events in an effort to provide a rational
and structured explanation of them. At least at the formal
level, there are worthwhile analogies to be drawn between
‘practical’ and ‘pure’ reason.

The attempt to articulate principles for action belongs

1 See H.J. Paton, The Moral Law (London, 1948), being a commentary on
and translation of Kant’s Groundwork of the Metaphysic of Morals; also Jeffrie G.
Murphy, Kant: the Philosophy of Right (London, 1970).



INTRODUCTION 7

in the realm of reasoning concerning the practical affairs of
life;it is concerned with the guidance of decisions, judgments,
appraisals, and all the rest of it. That is not to say that all
our reasons for acting are principled, nor to say that people
do not often act in a merely impulsive way. But to the extent
that we do, sometimes at least, act and judge upon principle
rather than for some ad hoc reason, it is our rational as well
as indeed our affective nature Wthh is manifested in such
acting. That is so even though it must be admitted that
affectivity at least as much as rationality is engaged in our
adherence to some particular principles rather than others.!

All that has been said so far is unavoidably abstract and
rarefied. Even if intelligible, it is in no sense proved or
justified as yet. It is in effect a programmatic declaration of
the opinion to be advanced in this book, with reference to
one particular sphere of practical activity: the making and
justifying of decisions in law.

The book has therefore two purposes. One is to explain,
concretize, and justify the thesis already sketched in abstract
form about practical reasoning. The other is to advance
an explanation of the nature of legal argumentation as
manifested in the public process of litigation and adjudication
upon disputed matters of law. In so far as I am a jurist,
I hope in particular to contribute to a better understanding
of what is often called ‘the judicial process’, and if I am
even partially successful in that endeavour this book will
have served some purpose. But I do not believe that one
can say much that is illuminating about the rationality
of the judicial process without some wider philosophical
perspective of the kind sketched already. Accordingly I
hope also to make some contribution to practical philosophy
in elaborating that perspective. At least I may perform
some small service in making more accessible to philosophers
who are not lawyers some elements of what is perhaps
a uniquely public and published form of reasoning, and
therefore a resource of great potential interest to philosophers:

1 Subjcct to the assertion of a more active role of ‘reason’ than Hume admits,
this view is not at all dissimilar from that stated in Enguiry, Appendix I; but see
also Chapter X of the present book.
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namely, the recorded judgments and justifying opinions of
courts of law.

(b) The Subject Matter of the Inquiry

The subject matter of my inquiry is the process of reasoning
which is revealed to us in published decisions of Courts of
Law. There are two legal systems, English law and Scots law,
with which I am reasonably familiar, and most of my examples
will be drawn therefrom, though I shall also advert to aspects
of other legal systems, including that of the U.S.A., and other
‘common law’ countries within the Commonwealth; and, so
far as my little knowledge will carry me, to Roman law and
modermn civilian systems, in particular the French.

The conclusions which Ireach, so far as based on particular
evidence, are therefore going to be restricted in range, and I
do not pretend to be demonstrating necessary truths about
legal reasoning everywhere. Nevertheless, in so far as I am
able to explain my particular instances in terms of more
general philosophical premisses, I shall be aiming to give
suggestive hypotheses worthy of testing for their explana-
tory value in relation to other legal systems, a task which
would call for comparative study beyond my present com-
pass. If any legal systems are illuminated by this approach it
must be those of the contemporary United Kingdom; and if
they are not explained and illuminated satisfactorily, the
book is of no value whatever; if they are, it may be of more
general value and interest.

Over the past three centuries at least, there has developed
a practice of reporting on the decisions of the superior courts
in England and Wales and in Scotland; and the same is true of
other western countries. No doubt a particular reason for the
practice of reporting decisions has been the importance of
precedent as a formal source of law in the British systems
(historically, more so in England than in Scotland); but there
has also been a development of similar reporting in other
jurisdictions such as the French, in which there is no similar
doctrine of binding precedent—not in the strict and formal
sense, at any rate.

Such reports always contain some recital of the facts
relevant to the matter at issue in the case reported, often
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some outline of the arguments of advocates in either side,
and invariably (in more recent times) a report of the opinion
stated by the judge in justification of his decision as well as
(invariably) a statement of the specific decision given as
between the parties to the litigation.

A feature of the British systems, shared by most ‘common
law’ systems oflaw, is that most trials, both civil and criminal,
are conducted at first instance before a single judge who may
or may not be assisted by a jury responsible for deciding on
matters of fact where there is a dispute about facts. It is only
when one of the parties to a case chooses to challenge the
decision at first instance by way of an appeal that a dispute
normally comes before a court which comprises more than
one judge.

By contrast, in most civilian systems, the normal rule is
that all save the most insignificant cases are taken by collegiate
courts having more than one professional judge, and there is
a further rule normally observed that the Court itself pro-
nounces a single judgment which in no way discloses any
disagreement among the members of the Court as to the
appropriate decision for the case. That rule—or convention—
holds good at all levels of the court system in such jurisdic-
tions, so that even (e.g.) the Cour de Cassation in France
publishes only a single statement—and that a very schematic
one—for its most important decisions as the final court of
appeal on civil and criminal matters in France.

In Scots or English law, on the other hand, appellate
courts follow quite the opposite pattern. In them there
almost invariably sit several—three or more—judges, each of
whom normally states in a discursive way his own opinion on
the points raised in the case, so that the decision of the
court is based on simple majority decision among the judges,
who may elaborate quite different, even opposed points of
view in arguing for the decision which they favour.

This style of judging makes it much more candidly and
publicly visible than does the continental style that in many
disputed legal questions more than one point of view is
possible; more than one answer may be given and supported
by reference to ‘the law’. Few if any continental lawyers
would deny that, but many would strongly support the



