gilbert

LAW SUMMARIES

EVIDENCE

John Kaplan, Jon R. Waltz & Roger C. Park

law \ 'lo’\ n, often attrib [ME, fr. OE lagu, of Scand origin; akin to ON

|law; akin to OE liegan to lie — more at LIE] 1 a (1) : a binding custom
practice of a community : a rule of conduct or action prescribed or forma
recognized as binding or enforced by a controlling authority (2) : the whc
body of such customs, prac ON LAW b (1) : the contr
brought about by the exist uch law (2) : the action
laws considered as a meat also : LITIGATION (3) : t
| agency of or an agent of e or order that it is advisat
d or obligatory to observe ’ : people with or enforceat
8 by established law e : CO : cap : the revelation of t
§ will of God set forth in thcjs the first part of the Jewi
{ scriptures : PENTATEUCH A, PROPHETS 3 : a rule
d construction or procedure : s relating to one subject
a : the legal profession b owledge : JURISPRUDEN
e legal knowledge 6 obs a : a statement of an ord

relation of phenomena | invariable under tire giv
ditions b : a relation p d between mathematical

' ical expressions ¢ : thyg | ture -
Il LAW, RULE, REGULATI( DRDINANCE, CANON mean
- ciple governing act implies imposition by
' ereign authority an the on the part of all subject
authority: RULE a ‘pli o ttrib IME. fr. OF lacu.t




.

BOARD OF EDITORS

RICHARD J. CONVISER

Professor of Law, |IT/Kent

MICHAEL R. ASIMOW

Professor of Law, U.C.L.A.

JOHN A. BAUMAN

Professor of Law, U.C.L.A.

PAUL D. CARRINGTON

Dean and Professor of Law, Duke University
JESSE H. CHOPER

Professor of Law, U.C. Berkeley
GEORGE E. DIX

Professor of Law, University of Texas
JESSE DUKEMINIER

Professor of Law, U.C.L.A.

MELVIN A. EISENBERG

Professor of Law, U.C. Berkeley
WILLIAM A. FLETCHER

Professor of Law, U.C. Berkeley

MARC A. FRANKLIN

Professor of Law, Stanford University
EDWARD C. HALBACH, JR.

Professor of Law, U.C. Berkeley
GEOFFREY C. HAZARD, JR.

Professor of Law, University of Pennsylvania
STANLEY M. JOHANSON

Professor of Law, University of Texas
THOMAS M. JORDE

Professor of Law, U.C. Berkeley

HERMA HILL KAY

Dean and Professor of Law, U.C. Berkeley
JOHN H. McCORD

Professor of Law, University of lllinois
PAUL MARCUS

Professor of Law, College of William and Mary
RICHARD L. MARCUS

Professor of Law, U.C. Hastings
ROBERT H. MNOOKIN

Professor of Law, Harvard University
THOMAS D. MORGAN

Professor of Law, George Washington University
JARRET C. OELTJEN

Professor of Law, Florida State University
JAMES C. OLDHAM

Professor of Law, Georgetown University
WILLIAM A. REPPY, JR.

Professor of Law, Duke University
THOMAS D. ROWE, JR.

Professor of Law, Duke University

JON R. WALTZ

Professor of Law, Northwestemn University
DOUGLAS J. WHALEY

Professor of Law, Ohio State University
CHARLES H. WHITEBREAD

Professor of Law, U.S.C.

KENNETH H. YORK

Professor of Law, Pepperdine University

gilbert

LAW SUMMARIES

EVIDENCE

Sixteenth Edition

John Kaplan

Late Professor of Law
Stanford University

Jon R. Waltz

Professor of Law
Narthwestern University

Roger C. Park

Professor of Law
University of Minnesota

GROUP

A COMPLETE PUBLICATIONS CATALOG IS
FEATURED AT THE BACK OF THIS BOOK.

.

HARCOURT BRACE LEGAL AND PROFESSIONAL PUBLICATIONS, INC.
EDITORIAL OFFICES: 176 W. Adams, Suite 2100, Chicago, IL 60603

gilbert

LAW SUMMARIES

REGIONAL OFFICES: New York, Chicago, Los Angeles, Washington, D.C.
Distributed by: Harcourt Brace & Company 6277 Sea Harbor Drive, Orlando, FL 32887 (800)787-8717

/




PROJECT EDITOR
Steven J. Levin, B.A., I.D.

QUALITY CONTROL EDITOR
Dawn M. Barker, B.S.

Copyright © 1992 by Harcourt Brace Legal and
Professional Publications, Inc. All rights reserved. No part
of this publication may be reproduced or transmitted in any
form or by any means, electronic or mechanical, including
photocopy, recording, or any information storage and
retrieval system, without permission in writing from the
publisher. Printed in the United States of America.



Ilbert

LAW SUMMARIES

9

Titles Available

Administrative Law Family Law
Agency & Partnership Federal Courts
Antitrust First Year Questions & Answers
Bankruptcy Future Interests
Basic Accounting for Lawyers Income Tax | (Individual)
Business Law Income Tax |l (Corporate)
California Bar Performance Labor Law

Test Skills Legal Ethics (Prof. Responsibility)
Civil Procedure Legal Research, Writing,
Commercial Paper & & Analysis

Payment Law Multistate Bar Exam
Community Property Personal Property
Conflict of Laws Property
Constitutional Law Remedies
Contracts Sales & Lease of Goods
Corporations Securities Regulation
Criminal Law Secured Transactions
Criminal Procedure Torts
Dictionary of Legal Terms Trusts
Estate & Gift Tax Wills
Evidence

Also Available:

First Year Program
Pocket Size Law Dictionary
The Eight Secrets Of Top Exam Performance In Law School

All Titles Available at Your Law School Bookstore,
or Call to Order: 1-800-787-8717

Harcourt Brace Legal and Professional Publications, Inc.
176 West Adams, Suite 2100
Chicago, IL 60603




First We Get You
Through Law School...

giber

Gilbert Law Summaries — Legalines Case Briefs — Law School Legends

America’s Best Selling Legal Detailed Briefs of Every America’s Greatest Law

Outlines Major Case Professors On Audio
Cassette

Over 4 Million Copies Sold
Call or write for free product catalog:

Gilbert Law Summaries
176 West Adams e Suite 2100 ¢ Chicago, IL 60603 ¢ 1-800-787-8717

...Then We Get You
Through The Bar Exam!

@@mr’ BAR/BRI Bar Review—
The Country’s Leading Bar Review Provider

Over 500,000 Students Have Used BAR/BRI
To Prepare For The Bar Exam During The Past 25 + Years

Call or write for free product catalog:

BAR/BRI Bar Review
176 West Adams e Suite 2100 ¢ Chicago, IL 60603 ¢ 1-800-621-0498

barbnr

Our Only Mission Is Test Preparation

Refer to the catalog in the back of this book for a complete title list.




¥S ‘1¥-6¢ "ddng 7 ‘[oA
T9T-65T ‘L91-9S1

8£9-96S ‘Ob1-S€1 T [OA 691-€S1 18€—L¥€ 0€1-€8 $99-0€9 ABSIBIY JO duNjeN [BIIUIL) *g
:c_uu-_vc.::— 'V
L0S—89% ddng 18-6¢ "ddng SNOILLdADXA
756965 TIOA WLY—SET T [OA S9E—€S1 6vS—LpE 16€-€8 $68-0€9 SLIAGNV AT1NY AVSYVAH dHL ‘A
19— "ddng TE0IE sanIo4
7601-0L01 I "[OA ‘06€—9T¢€ :1 '[OA TSI-811 9€7-981 6£7-0TY ‘€TT-8IT ‘60T | dsuLnxy Aq pajdayyy dudpIAY 4
0L01-2901 79-19 ‘pS—6¢ "ddng | ‘JoA
‘9601-€56 S1OV-16€ ‘STE—EI1T 1 'IOA 811-¢¥ $ST-9€T LYY—6¢Y ‘€ 1¥—L9€ $8T-0PT UIPIAY JRIBY)) Y
pe—¢¢€ ‘g1 "ddng | ‘JoA SwR|qoI
79019501 1907-20T ‘1S1-9%1 ‘1 "IOA €PLE ‘1€HT S17T-80¢ 0Tr—€1¥ ‘111-011 0vT—sTT £ouesday jo sajdwexy (
Ge—61 ddng 1£2-0€T ‘681 DUIPIAY
vt [ '[OA ‘TIT091 ‘1 "[OA Y1 ‘LS1-9G1 ‘€S1-TS1 78-8L YLE—69E Jo uoisnppxy Areuonpudsiq *D)
g "ddng | "[oA L8E—S8E ‘LLE JUIPIAT JUBAIY
1 %6S1-6S1 ‘9606 11 '[OA  |‘SLEELE ‘69€-89¢ SS1-TS1 10T ‘S—0v Jo AppqIssiwpy uo syun g
81-G| "ddng pauyaq
1 I "[OA *6S1—€T1:1 "[OA 01-1 0S1-8¥1 8.-89 $TT-002 AN[ELIRIEIA puE AduBAIRY 'V
7961 "ddng
81 [ '[OA “107—€TI1 1 "IOA TSIl $ST-8P1 LYY—TSE ‘T8-S9 7200 ADNVAATHY Al
8—9 "ddng [ "[OA ‘195656 €SLVIL Anpqissiwpy Sutusaduo)
78-9L ‘TIOA ‘616€ 1 "IOA YTT91T 'S9-8S 8901-9501 ‘€0L ‘TLT ‘0T€1 suonewuLIRI( Areutupad ‘(
9-[ "ddng ANpqisstwpy uo s3urny 1ano)
8-9L | “[OA 8€=G1 i "[OA 2099¢ LS8-TS8 19-8¢ ¢ [BLLL, JO M31A9Y djejaddy ')
6 'ddng [9A97] [BLL], 3Y) JE€ DUIPIAT JO
78-9L 1 '[OA ‘89-LG i1 "[OA 66£-€6€ 6011-9501 or-1€ AN[Iqissiwpy uo s3uiny ‘g
uondnpoauy 'y
HONAAIAA
ONIANTOXA YO HNILLLINAV
AOA AINAIAD0Ud ‘I
LT9PEY ‘08¢-16€ DUIPIAY
$T6-206 166-886 8¢l ‘b€ ‘9CE—€EE JO suLiof diseq duy L, YL, g
AUIPIAY
LE0E 1S1-0S1 SI1-$6 Jo sad£ [ diseq om 3y, 'y
HONAAIAY
A0 SWIO0A ANV SAJAL AHL I
$S320.4]
201-1 Y91 L1 uone3nI'] 3y) pue RDUIPIAY g
SIPO)) UIPIAY
Jo Judwdoppad(g-punoadyoey 'y
201-1 HONAAIAY OL NOLLDNAOYINI I
1661 ddng
(P2 Y18) 8861 2661 "ddng (P2 YiL) 2661 ('pa puy) €861 (DS WE) BB (‘P2 yip) 8861
vu:o—u_>m~ uo A.vu :-m.v 0661 m_&_._u:w—)_ pue @u:wﬁ;m— n_N_hoaa—Z ﬁ:& m_m_._mawz —.-:& T
S[BLIJJBJA] PUE SISB)) [ENUBJA| IUIPIAY SISB)—IIUIPIAY 0} yoeoaddy mu,ﬁ.. B SISB)—IIUIPIAT] R _..‘ |
19310¢g JO S9INY [ea3pay wioq[[dM URPOA V ) d ¢ piag I9[[A1SON ‘unoig AIIIIEE AB] 1IGED
A . . o h Yied ‘2iem ‘ueidey | g
.v.c,:.:L< ,—u_o_._z:ﬂ_\/_ :_:1.—2 w._znﬁ_ﬂm :CZ:m xu_E._OUu—Z m._:n_x:mm :uai_uJ w:o.:m \Cmv_U
,Eu?:_u;

LIVHI NOILVTHIHOD LXAL

i

Evidence



69 "ddng T oA

Auadoig

Evidence

Sl16-116 ESE-TSE BLT *TIOA S9t 967—S6C £68 Sundayyy siuawnd0Q WALy g
016 9S€ “18T08T ‘T IOA L9t—99% 20uapiAg uoneinday /|
16€ "LLT "T 10N 1414 .23131p3{,, 2A01J 01 SPI0IIY ‘9|
(.,22131pad,,) A101S1H A[1wey
116-L06 L1%% .mcv ‘TIOA 96v—S6¥ ‘99t S6T16T 3uruIaduo) suonereddq G|
99 "ddng 7 “JoA
8167916 09€-95¢€ .mwmixm ‘TIOA 4 3ras3 89v-L9Y w616t £68 ‘169 swwspn[ “p|
£6v—C8Y §9—09 ddng§ T "|0A
"ddng ‘698-¢18 TSE—STE .n%aminm ‘TIOA 8ee—1T¢E £9% "199pp 16T-6LT ce8-0T8 SPI053Y [BPYIO "€l
09—8¢ "ddng 7 "[OA
698-¢18 STE=S0E "1LTOLT *T IOA 12€-90¢ Claa 137 68718C "SLT-TST 618-v6L Spl033y ssauisng “T|
6£8 ‘65¢
—TSE ‘Pre-LEE SOE=10€ "0LT69T T "IOA 90¢-10¢ 6ev—9¢t °ST-TT POL—¥8L P3P0y UONII[[0Y Ised “[ |
(. sase)
9¢ "ddng 7 "JoA PUIA[ JO 1ES,,) UOBIPUOD
£18—68L *86T-68C 89T ‘T 'IOA 10£€-89¢ 9ttty £eC0IT SLL—SL [BIUSJA] JO suonere[a3q 0l
(.S9s8D
8696 "ddng 7 ‘oA Apog jo aie1g,,) uonIpuo)
S8L9LL :om|ow~a.mcmlxom ‘TIOA 10€-09C wroly 9ET—¢£T ¥8L—SL [ea1sAyd Jo suonere[Rqg ‘6
66 "ddnS T '|0A suoissaxduy
9LL—S9L ucwmiwﬂm 'L9T ‘T IOA 09T-LST LIvy=S1v 9191 PSL—EYL 9SUIS JUa3sald Jo suonere[dq 'Y
96—6¢ "ddng T "|0A 68T
9LL—S9L —98¢ .womla\%w ‘TIOA LST-6¥T 61yL1y IpI-6¢1 PSL-EPL SadueIan) padxy ‘L
€L "ddng
LO6—668 TIOA ”w_%a._ov ‘TIOA 8YT¥C 98¥—C8Y 6¢1-0¢t1 $98-198 suonesepa( Suikq ‘9
LL—€L "ddNS T "[OA
Y9L-STL ‘SEV-81Y “TOY—10¥ *T 'IOA yrT-61C S6-98y 012-20t SL8-698 15219)U] 1surey SUONBIR[IAT G
POl1
(40 m341| 9t ‘TH—6€ *1 "10A —2011 €901 "19L SN SuoIssajuoy) “f
yS—¢ 'ddng Z '[OA 1vT¥81
Y2L—089 me@E&%mem_ ‘TI0A 6CC—661 LOV—€8€ S61-291 91L-T89 SUoISSIWpY °¢
TL—69 "ddnG T “[OA ‘81
868-0L8 —€0¥ ‘00¥ wmm ‘TIOA 661-061 BrELY 202961 098-5¥8 Auoumsag, pauoday °z
[8—08 "ddng
£v9-8¢€9 T IOA ‘wLY09¥ ‘T IOA £8¢—18¢ uonodnponuy ‘|
I[Ny Aesieay ayj 0}
LOS—89% 0866 ddng 7 "JoA «suondadxy,, pajje)-0s
"ddng ”Nmoan%vo ‘S9P—€9T ‘T IOA S9¢-691 L6V—18¢ 10€-0€1 P68-¢PL dyr—Aesieay Aqissiwpy  ‘q
Z81—89¢ "ddng DUIPIAY JO SINY
‘869 ‘089-¢€t9 ‘6LS ¥S—1¢ "ddng [e19p3] 3y) Aq ANy Aesiedyy
—YLS “1LS ‘€SS ‘86¥ |  T'IOA “1¥T-L91 ‘T IOA 62661 ‘061691 | 61S-L0S ‘LOV—€8€E 1vT9¢C 91L-599 Y} WI0LJ PIAOWY DUIPIAY D
1661 'ddng
('Pog) 8861 2661 ddng (Pay1L) 2661 ('Pa puy) €861 (PO WIL) 2661 (‘P3 yip) 8861
DUIPIAY U0 ('Pa UIS) 0661 S[eLId)RA pue UIPIAY sjeLIaEly pue S[eLIdJRA pue .
S[BLI3JRJA| PUE S35B)) [enuB 3UIPIATY SISE)—IDUIPIATY 0) yoeoaddy sosEa—auapiA | STSEO—IUIPIAG i uapiAg
Io810g JO Sa[NY [e12pPIy woq[om UWIPO V J PIAY I9[[1SOJA ‘UnoIg Jeuiuing Mey J1aqrn
¢ yed ‘Ziep ‘uepdey]
SWeIqQy ‘PlaIJSUB]A urUeA ‘3Inqzifes ‘uonng “Yoruuo)o | Jinqzifes ‘wadwoy ‘3uong ‘Areap)
‘UIRISUII A

1i

(Panunuo)) LIVHD NOLLVTAYI0D LXAL



L86 —6S8 SASSANLIM LYAdXA
697—6S€ £59-69S ‘L91-S91 ‘pTh 208-TSL 8€5—98Y ANV IONAAIAT NOINIJO ‘TIIA
78-LL "ddng [ "[0A ‘€89-189 A>uajadwo)
81€-GLT ‘65T ‘696-8€S ‘PES—LIS :1 "[OA vr—€0Py 889159 SSrveY 3undayy sany dyrads g
667—€6T AR, SSh—ER Kdudjaduwio)) Jo sany [esduar) 'y
81€-8SCT €0t Ty 88959 SSveY A4ILSAL OL ADNALIdINOD ‘IIA
L£S—60S "ddng uoNBRUIWLIdUY
PEPI-6VEL 878108 99L—SL L09-89S -J12S 1suredy aSaqIALy ‘[ |
£851-T8S1 9,—6L "ddng [ "[oA
‘ELST-TLST ‘01S—L6¥ ‘6Tv—LTh :1 "TOA #08-€08 16L-88L ‘vSL—TSL LSS—SSS 086-6L6 sad9[1ALd Y10 01
6v¢ "ddng 6L ddng [ "[oA
'SLST—ELST 005-26v .Rﬂw@ ‘1 °I0A €08—98L 88L-99L L9S-LSS £96-5S6 a3aj1AL s Jou0day smaN 6
¢L-¢L ddng
L8S1—+8S1 1 IOA ‘6LY—LLY 1 "IOA S8L-LLL TSLEYL £€9-€79 766786 slauLiojuy 321{0d jo Amuapy ‘g
6851851 yL—1L "ddng [ ‘[oA
‘18S1-GLST W8Y—ELY ‘YTh 1 IOA $8L—99L TSL-1EL 9€9-809 9101-266 uoneuLIOju [eIOYJO L
0L "ddng [ [oA
TLST-1LST 69% ‘9T 11 'IOA 08 1€L-6TL ¥SS—€SS 6L6 ‘896 33a[1ALd WANUG-ABIRD) 9
diysuonejay
SL—L "ddng [ "[oA [BILIR]A| 341 UO paseg
16S1-92S1 T6Y8Y ‘STrTh 11 "IOA €0L—569 6TL-8IL £55-9%S Z16-868 (Kduanadwo) pue) 23a)1a114 ¢
333[1AL{ Jojasuno)
-WINJIA 1NeSSY [enXag
1L "ddng | "JoA a8ay1ALy
1LSI-18S1 SELYOLY ‘YTr—€Th 1 "I0A 99L-6SL 8IL€IL 9PS—€ES 8L6 ‘9L6—£96 aned-1sidesayioyohsy ¢
1L-0L "ddng | "[0A ‘€LY
S961-1661 —69% ‘YTY—€Th 11 "IOA 99L-6SL €1L-80L 9PS—EES 9L6 ‘vL6 33a[1ALd WAned-uRISAY] ‘T
6¥S—LES 0L—¢9 "ddng | "[0A ‘691
“ddng ‘976 1-6€p1 —62F ‘€TY0TP 11 'IOA 8SL—€0L 80L—TS9 ££6-80S SS6-C16 a3ayiAaL Wt D-Aduiony |
sagajiALL] d12adS *)
09L=6SL ‘TIL SaFaIALI] [V O)
‘L69-969 ‘659 ‘99 868968 ajqedyddy sajdnurg esauan) g
9651-6851
‘6rE1-8YEl LOY—€0Y :1 "IOA 759-5t9 uonaNpouy Y
055608 9.-¢9 "ddng [ "[oA
"ddng 965 1-8¥€1 [SIS—€0Y 1 [OA 878-569 16L-5¥9 9£9-80S 0501-968 ADATIAIND TA
6L—LL ‘8999 "ddng 7 oA
LOS—€6V BYP—9EY ‘€0b ‘YLE09E 768-9L8
'ddng 1766816 | ‘bSE—€SE ‘€8T ‘8LT ‘T IOA S9€-9b¢ 69t 19% 15€-10¢ ‘v¥8 ‘869 suondaoxg 10410 07
99 "ddng 7 "[oA
916-516 ‘9GE—SE “08T-8LT T "1OA TrE—65e 99t—59¢ Y67-76T €68 ‘195 $9S1ILAl ], paurea ‘6|
1661 "ddng
(‘P2 1g) 8861 2661 ddng (payiL) 2661 ('pa pug) €861 P2 WIL) 2661 (‘P2 Yiy) 8861
AUIPIAY uo ("Pa Y16) 0661 S[eLId)RA pue UIPIAY SIBLIBIEJ\ pue S|eLId)BA| pue
S[BLIdJRJA pue Sase) [ENUBJA DUIPIAY SISE)—IDUIPIAY 0} yoeoaddy : SISB)—IDUIPIAY i
12310¢g JO S3INY [eaapay woqiem UIIPOIA V wvmn,ulop..o—._%— I9[[1SON ‘unoig Arewwng mery 113q110
o ‘ < ‘ 2 ¢ . Yed ‘ziep ‘uepdey] p .
SwieIqy ‘playjsuey uiley ‘3inqzies uonng “Yoruuo)dN | 3ingzies ‘uadwa 3uong ‘A1ea|)
‘UIISUII M

(panunuo)) LYIVHI NOLLVTAYI0D LXAL

i

Evidence



aIny jo sisfeuy pue adoag *)
JIny jo aamey ‘g
uondNpou] 'y

ciplok:|
L101-8101 AINAAIAE TOYVd AHL TIIX
80¢ "ddng v1-¢1 "ddng
169Z1-1011 I "IOA 1TTI=66 11 "1OA 106-6¥8 LE]-T6L 1SL=SIL 8L1-16 Joo.ud jo uapung )
pauya( joouq ‘g
6L 06-C8 uonPNpou] 'y
80¢ "ddng AONAAIAY
16971-6601 106-6t8 868-T6L 1SL=SIL L61-T8 A0 LOAAJd ANV SNA@iNd ‘1IX
17€1-9¢€ | €L=TL 1 IOA 168618 "Ly8—t8 LEE—TEE 310N [BRIPN[ J0 1334 “d
CPEI-9¢¢l $T6=C06 168618 “Ly8—t8 8¢—L¢ LEE—TEE Inpadoad *)
seel—cLel $T6-206 168068 "88—L¥8 | vIL~11L €0L—689 1pE—€€¢ Pad1ON SR Jo 3d0dS g
TLT1-99T1 vP8-8¢8 PIL-11L €0L—689 0S€-8%¢ 9NON [BRIPN[ JO dameN Y
ZI—11 "ddng | "JoA PIL-1IL
LYE1-99T1 1L6=69 1 'IOA $T6-T06 168-8¢8 €0L—689 8¢—LE 0S¢—bze ADLLON TVIDIANI “IX
7t—1 'ddng T "[0A 19868 6101 °8L6
QLLL 1197 16-8F b6 "T98-198
S65-18 01T-¢¢1 PE-TE 91-¢1 1T IOA 6£9-019 "S1+¢0t "RTE-LTE 09 878-708 01¢-+8C DUIPIAY dYIUdG *)
SpI—¢€l 1L9-L99 "8$9—+59 LO01-886 8P8-T08 "pe—¢¢ 08€—16¢ 9IUIPIAY IANRIISUOUR( g
p6—¢g ddng
0bT—€8 T IOA 19S6=GLY :T IOA £69-159 $501-886 £$9-1££9 "€¢—0¢ cEr16e JDUIPIAY [€IY 'V
76959 HINAAIAA DIALLNAIOS
S65-18S ‘0rT—€8 6£9-019 SI1H-£0F CEP—1SE "01€8T | ANV ‘AALLVILSNOWAA “TVAY X
801-L01
'€01-¢8 "ddng | "joA uonejIqeyay
L9Y ddng 118698 | 9TL—CIL 089-99€ :1 '[OA 86—t 9p¢—18C LOS—09% LT96¢S pue juawydeadwy g
$T9-+T9 "179-0T9
011-£01 "TTS0TS "€ 16808
‘£8-78 "ddng | "JoA "PRT-SST €6-TS 9$S—0bS "TL—09%
98Y—69% ‘6SE—0EE | 8FL—+89 “109-99S :1 "IOA 896861 61-L1TI-11 09t—8t¥ 81 P61 °$81 "TI-01 UOIBUIWEX JO ULIOY 'Y
INAWHDVAdINI
ANV ‘NOLLVNINVXA
18669 ‘6S£—0€€ 89Sttt LOS—8t "8T—T1 LT9-6£S "TLY9SH -SSO¥D ‘NOLLYNINVXA “XI
¢¢—¢ ddng 7 "JoA 196¢—tS¢ L86-658 €68 LT8-9T8 S9ssaUIIAA 11adx 7
69t—69¢ ‘087-8LT ‘PEI—€1 T IOA £59-98¢ L91-991 ‘vt T08-8SL 196866 "8ES—10S Aq Auownsa Luouid() )
$3SSaUIIA 113dxauoN
69€-65¢ ¢—1 "ddng 7 "[OA “TI-1 :T IOA 986696 991-691 “t¥—c¥ 8SL—9GL 10S—S6v Aq Auowiysa |, uoruidQ) ‘g
98-658 8CL—9CL uondnpojuy 'y
1661 "ddng
('po1g) 8861 7661 "ddng (P YiL) 2661 (‘P2 puY) €861 PO WL 2661 (‘P2 yit) 8861
JJUIPIAY Uo A.Uu Emv 0661 S[ELId]BJA pue AdUIPIAY SIELIIEIN puE S|eLId)eA pue —
S[BLIdJBA] pUE S3¥se)) [BNUBIA] DUIPIAY $3SE))—IDUIPIAY 0} yoeoaddy $3SE—3U3DI $3SB)—3DUIPIAY] 4 piag
19819g JO S3[ny [eIdpayg woqiam UIIPOIA V U . PIAY 12][ISOJA “unoIg Alewuing mMey Jaaqio
. . . . . h Yed ‘zifepn ‘uepdey] K :
SWIRIQY ‘pPlRIJSUBIA unepy ‘3inqzies uonng “Yoruuo)dW | 3ingzies ‘uadwa 3uong ‘A1)
‘UIAISUId M .

(panunuo)) LIVHI NOLLVTAYAO0D LXAL

Evidence

1V



—approach to exams

Although evidence questions can cover many different issues, most questions generally come down
to whether the @’MJM Some exam questions ask you just that—is this evidence
admissible? Others bring out specific issues of admissibility, asking (although not in so many
words) is this relevant, is this hearsay, has a proper foundation been laid, etc.? In constructing your
answer to evidence questions, use some or all of the following framework (depending on your
question). And be sure to review the detailed chapter approach sections at the beginning of each
chapter.

I. Is There a Timely and Specific OBJECTION? Unless there is, the trial court can admit
almost any kind of evidence. (See §29)

2. Is There a Proper FOUNDATION? Is there a showing that the evidence comes from a
source that is legally competent?

a. Oral testimony: Is the witness competent to testify? (§§798 et seq.) (Remember that the
witness almost always is competent.)

b. Documentary evidence: Is the document authenticated (proper foundation laid)?
(§81134-1164) = e

c. Real evidence: Is the item properly identified and its authenticity established? (§§1103-
1114)

d. Scientific evidence: Is the experiment or test reliable? (§§1199-1230)

e. Procedure: Has the judge made a determination as to proper foundation (or other
preliminary fact) prior to admitting the evidence? (§§56 et seq.)

3. Is the Evidence Presented in Proper FORM?

a. Form of questions: Is the question misleading, argumentative, conclusionary, etc.?
(88927 et seq.) Consider the limits on use of leading questions with “one’s own”
witness.

b. Form of answers: Does the answer state an opinion or conclusion of the witness?
(8933)

(1) Are the requirements for admissibility of expert opinion evidence met? Consider
the expert’s qualifications, basis of opinion, and helpfulness to jury. (§§879-926)

(2) Are the requirements for admissibility of lay opinion evidence met? Consider
whether the evidence is based on personal observation and helpful to jury. (§§861-

878)

c. Contents of documents: Where the contents of a document are in issue, will the “best
evidence rule” require that the “original writing” be produced? Consider whether the

Evidence—(i)
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document is admissible under an exception to the rule, or whether nonproduction of the
original is justified. (§§1165-1188)

d. Qualification: Keep in mind that evidence in any form may be used to “refresh” a
witness’s memory, even though the evidence itself is not admissible. (§§952-961)

Is the Evidence RELEVANT? Does it have probative value?

a. Purpose of evidence: Determine the purpose for which the evidence is offered. (§§71-
73)

(1) As affirmative proof: Does it tend to prove any fact in issue under the pleadings,
or explain or clarify such facts? (§74)

(2) To impeach: Does it reflect on the credibility of a witness? (§§999 et seq.)
Consider:

(a) Grounds for impeachment (conviction of crime, bias, prior inconsistent state-
ment, etc.) (§§1003-1071);

(b) Permissible methods of impeachment (cross-examination vs. extrinsic evi-
dence) (8§8994-1000);

(c) Evidentiary effect of impeachment evidence (whether also admissible as sub-
stantive proof) (§§1090-1091); and

(d) Limitations on impeachment (“collateral” matters; “one’s own” witness)
(8§§940-949, 1072-1073).

(3) To rehabilitate: If a witness is impeached, does the evidence restore credibility?
(§§1074-1091)

b. Doctrine of limited admissibility: Is the evidence admissible for one purpose but not
another? (§§81-84) If so, the jury must be instructed (upon request) to consider it only

for the relevant purpose.

Even if Relevant, Is the Evidence Subject to Some EXCLUSIONARY RULE? Are there
countervailing factors (some mandatory, others discretionary) that outweigh the probative
value of the evidence, and require its exclusion?

a. Mandatory rules of exclusion

(1) Rules of PRIVILEGE: Is the probative value of the evidence outweighed by
policies favoring protection of particular relationships (husband-wife, attorney-
client, etc.) or interests (against self-incrimination)? (§§546 et seq.) Consider:

(a) Who is the holder of the privilege (i.e., who may assert)? (§§555-558)



(b) What is the scope of the privilege (assertable in what types of proceedings,
covers what kinds of evidence)?

(c) Are there any indications of waiver (by consent, failure to object)? (88563-
569)

(2) HEARSAY rule: Does the evidence consist of statements or conduct outside of
court, or documentary evidence, so that the opportunity for cross-examination was
precluded? (§8§211 et seq.) If so, consider:

(a) Is the evidence being offered to prove the truth of the assertion (or the
declarant’s belief in its truth)? (§§222-238)

(b) If the evidence is hearsay, are there recognized factors establishing its *“frust-
worthiness,” and sufficient “necessity” for its use so as to justify an exception
to the hearsay rule? (§8257 er seq.) Consider also whether other requirements
of the exception are met (availability or unavailability of declarant, personal
knowledge, etc.).

(3) PAROL EVIDENCE rule: Does the strong policy of the law to uphold written
instruments over conflicting oral testimony render otherwise relevant oral testimony
inadmissible? (§§1320-1321) Consider:

(a) Is there an integrated written agreement? (§81329-1335)

(b) Is the parol testimony in conflict with that agreement—or is the testimony
merely collateral thereto, or explanatory thereof? (§§1337-1351)

(c) Isthe parol admissible under an exception to the rule (to show fraud, condition
precedent, etc.)? (§§81352-1361)

(4) EXTRINSIC POLICIES: Is there some other policy of the law that precludes
admission of the evidence (policy of encouraging settlements, insurance coverage,
repairs, etc.)? (§§189-209)

(5) ILLEGALLY OBTAINED evidence: Is the evidence the product of an unconstitu-
tional search and seizure? (§1116 and see Criminal Procedure Summary)

b. Discretionary grounds: Is there a risk of undue prejudice, delay, confusion of issues, or
lack of trustworthiness that outweighs the probative value of the evidence? This is an
important means of excluding evidence. (§885-89)

6. What is the EFFECT of the Evidence? Once particular evidence is held admissible, its
evidentiary effect (weight) is usually up to the trier of fact, with the following qualifications:

a. Evidence meeting burden of proof: Is the evidence admitted legally sufficient to prove

each element of the party’s case, thus shifting the “burden of going forward” to the
adversary? (§§1264-1285)

Evidence—(iii)



b. Substitutes for evidence: If evidence of some fact is lacking, are there any substitutes
for formal proof—presumptions or judicial notice?

(1) If the evidence creates a presumption: s the presumption “conclusive™ or “rebut-
table”? (§8§1296-1319)

(a) If “rebuttable,” is there any counterevidence? If so, consider whether the
presumption is entitled to any further evidentiary effect.

(2) Judicial notice: Is judicial notice on the matter mandatory or permissive? (§§1231-
1253)

7. Policy Factors: Close cases may often be resolved by considering the major purposes of the
rules of evidence: i.e., “[t]o secure fairness in the administration (of justice), elimination of
unjustifiable expense and delay, and promotion of growth and development of the law of
evidence to the end that the fruth may be ascertained and proceedings justly determined.”

[Fed. R. Evid. 102]

(iv)—Evidence
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I. INTRODUCTION TO EVIDENCE
A. BACKGROUND—DEVELOPMENT OF EVIDENCE CODES

1.

Early Codifications: Nearly all evidentiary rules were derived from common law
until the Uniform Rules of Evidence was published in 1954. Although influential,
few jurisdictions adoptedthe Rules . .......... ...,
Present Codes: Some states, such as California, have adopted their own evi-
dence codes, and the U.S. Supreme Court has developed rules of evidence
(adopted by Congress) for use in the federal courts (Federal Rules of Evidence).
Using the federal code as a model, many states have now adopted evidence
00 o [ =1 0
Comment: Evidentiary rules are basically attempts to codify common law. For
this reason and because jurisdictions without codes are still governed by case
law, a knowledge of evidence case law is essential to an understanding of eviden-
tiary PrinCiples. . .o

B. EVIDENCE AND THE LITIGATION PROCESS

1.

Fact Questions and Law Propositions: The outcome of trials is determined

a. Fact question: Did D deliberately and with premeditation stab V in the
chest with a knife in an effort to kill him?

b. Law proposition: Stabbing a person to death intentionally and with pre-
meditation constitutes the crime of first degree murder.

Role of Evidence in Resolving Fact Questions: Fact questions are often

more influential than propositions of law on the outcome of litigation. Evidence is

the material offered to persuade the trier of fact about fact questions, and rules of

evidence govern which of this material the trier of fact may consider.........

a. “Evidence” defined: Evidence is the material from which inferences may
be drawn as the basis for proof of the truth or falsity of a disputed fact. . .

b. Rules governing admissibility and use of evidence: Not all evidence
is admissible. Analysis focuses on: ........ .. .. ... .. ...
(1) What material should be admitted at trial?
(2) What use may then be made of the admitted material?

Il. TYPES AND FORMS OF EVIDENCE

A. TWO BASIC TYPES OF EVIDENCE

1.

2.
3.

Direct Evidence: Evidence that proves a proposition without relying on any
inference is direct evVIdenCe . . ..c... i ivavuiisvasansssonnsassisssmonesassns
Indirect or Circumstantial Evidence: This is evidence of a subsidiary fact
from which the existence of an ultimate fact may be inferred ................
Rules of Admissibility: Direct evidence is almost always admissible. Circum-
stantial evidence is more often subject to the exclusionary rules of evidence and
rUles ON releVANCY . . ... ..ottt e e e e

B. THREE BASIC FORMS OF EVIDENCE

1.

2,

Testimonial Evidence: This is oral testimony given by a witness in court or in
8 pretrial deposition ..« « cousse: s snssnis conbinnss inmmannsenmmunnns s rwmmnnnn -«
Tangible Evidence: This is evidence in the form of exhibits and is either real or
demonstrative evidence ............. ..

Text

Section

(1]

(2]

[3]

[4]

[5]
(6]
(9]

[15]

[16]

[17]

(18]
[19]
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Text
Section

a. Real evidence: This is the real thing at issué€ in the case—e.g., the

murder weapon, contract in dispute, etc............. ... [20]

b. Demonstrative evidence: This is not the real item involved in the case.
Rather, it is a visual or audiovisual aid for the fact finder............... [21]

3. Tangible-Testimonial Evidence: This is a hybrid of the above two forms of
evidence—e.q., a transcribed deposition .......... ... .. il [22]

4. Compare—dJudicial Notice: This is matter that, because it is common knowl-
edge or may be readily verified, need notbe proven ....................... [23]

a. Note: There is disagreement as to whether judicially noticed material is
“evidence,” but most courts recognize it as a substitute for evidence. .. .. [24]

Ill. PROCEDURE FOR ADMITTING OR EXCLUDING EVIDENCE

A. INTRODUCTION
Questions about admissibility arise when a party’s offer of evidence draws an objec-
tion from another party. If the judge sustains the objection, the evidence is excluded
from consideration of the fact finder; if the objection is overruied, the evidence is
received and considered by the fact finder. .............. ... ... ... ... ... ... [25]

B. RULINGS ON ADMISSIBILITY OF EVIDENCE AT TRIAL LEVEL
1. Role of Court and Jury
a. Court: The admissibility of evidence is determined only by the trial judge . [26]
b. Jury: The jury determines the weight and credibility of evidence . . ... [27]
2. Where No Objection Made: Unless an objection is made, almost any evidence
may be received. Failure to object is considered to be a waiver of any existing
ground for objection, and the evidence is usually admitted .................. [29]
3. Loss of Right to Object by Reason of Own Evidence (“Opening the
Door”): A party may be held to have waived the right to object as a consequence
of her own tactics in presenting evidence. ............... ..., [30]
a. Example—introducing part of transaction: When P introduces evi-
dence as to part of a conversation or event, she waives the right to object to
D’s cross-examination or introduction of rebuttal evidence as to any other
part of the same transaction necessary to make it fully understandable . . [31]
b. Effect of introducing inadmissible evidence: P is precluded from ob-
jecting to the admissibility of evidence offered by D to rebut evidence offered
by P and wrongly admitted ... ... ... ... ... [33]

C. APPELLATE REVIEW OF TRIAL COURT RULINGS ON ADMISSIBILITY

1.  Grounds for Reversal for Evidence Erroneously Admitted: There must
have been:. . ... .. [34]
a. A specific objection;
b. Timely made;
c. On a valid ground for objecting; and
d. Error in admitting the evidence that was prejudicial.

2. Grounds for Reversal for Evidence Erroneously Excluded: It must be
established that: . ........ .. . . . [46]
a. There is no valid ground for objection;
b. An offer of proof was made; and
c. The error in excluding the evidence was prejudicial.

D. PRELIMINARY DETERMINATIONS CONCERNING ADMISSIBILITY
1. Burden of Proof of Preliminary Fact: The proponent of the evidence or the
claimant of a privilege has the burden of proof as to preliminary facts (e.g.,
whether the witness is qualified to testify; whether the witness is privileged not to
testify; or whether the confession was voluntary)........................... [56]
2. Preliminary Facts About Which Judge Makes Ultimate Decision: Where

Il—Evidence



