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FOREWORD TO FIRST EDITION

This book fills a long standing gap in Scottish legal writing.

Deprivation of liberty is the harshest punishment which can be passed
in a Scottish court. It should only be imposed when the severity of the crime
that has been committed or the safety of the public leaves the court with no
other possible disposal

For many years the court and the legal system regarded its task as
completed once the prison gates clanged shut. What happened thereafter
was a matter for the prison administration. Over the last twenty years or so
it has been increasingly understood that this position is no longer tenable.
The law does not end at the prison gate. Rather, it must shine into the
deepest recesses of the prison. This is in the interests of prisoners, prison
staff and the public.

Douglas Thomson has written a much needed book which is legally
sound and eminently readable. It places Scottish prisons in their historical
context and describes their daily reality from the perspective of the
applicable law and regulations. It is also a useful reference point for the
relevant case law.

Prisons, Prisoners and Parole is likely to become required reading for
those Involved m prisons, from whichever perspective.

Andrew Coyle CMG
Professor of Prison Studies
King's College

University of London
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PREFACE TO SECOND EDITION

In 1931, when W. Green & Son published their Encyclopaedia of the Laws
of Scotland, the section in respect of prisons occupied 11 pages, referred to
no statute more recent than 1914 and not a single reference to case law. It
is a little under six years since the text of the first edition of this book was
completed, yet that brief period has seen the publication and enactment of
a wholly revised set of Prisons and Young Offenders Institutions Rules,
several massive legislative changes in the field of sentencing and a plethora
of reported cases on issues covered within the previous volume. Indeed, in
writing the second volume it has been sobering to note on the one hand the
quiet death of the district court and on the other the noisy birth of the
Supreme Court.

When the first edition of this book was published in 2007. the two most
striking developments apparent were the huge changes in prisons law and
practice necessitated by the coming into force of the Human Rights Act
1998 and the vast amount of new legislation that emanated from the
Scottish Parliament. The latter of these continues apace and this volume
incorporates the changes in law and practice introduced by the Criminal
Proceedings etc. (Reform) (Scotland) Act 2007 and the Criminal Justice
and Licensing (Scotland) Act 2010. In addition, while largely not in force,
reference in the text to the Custodial Sentences and Weapons (Scotland)
Act 2007 remains. Without the ECHR, it is unlikely that every life prisoner
would know the date upon which his case will first be considered by the
parole board, or have the case considered by a tribunal, nor would prisoners
find it quite so easy to obtain a hearing in court in respect of any grievance
they may perceive. Litigation by prisoners has continued, and indeed some
of the key constitutional issues arising from the devolution settlement have
been determined in the context of prisoner-based litigation.

In July 2008 the Scottish Prisons Commission published its report
Scotland’s Choice. While its recommendation in favour of the introduction
of community payback orders for less serious offences has been enacted by
statute, sheriffs still continue to send numerous minor offenders to prison
and the prison population shows no signs of reaching the Commission’s
desired optimum of around 5,000.

The prison estate in Scotland has seen, and continues to see, major
changes. The open prison at Noranside has closed and the old and
ramshackle buildings of Low Moss disappeared, to be replaced by a brand
new purpose built modern prison. West Lothian has its first prison since
the 19th century at Addiewell. Edinburgh, Shotts and Barlinnie have seen
much needed modernisation, while the closure of prisons in Aberdeen and
Peterhead. to be replaced by HMP Grampian, and the replacement of HMP
Greenock by HMP Inverclyde, are now on the horizon. Not before time,
since the recommendations of the Report of the Commission on Women
Offenders, it is now proposed that the women’s prison at Cornton Vale be
closed and replaced by new establishments more geared to the needs of

vii



viii Preface to Second Edition

21st century women offenders.

There can be no doubt that, in a time of straitened finances and reduced
public expenditure, the whole issue of the use of imprisonment as a
sanction, and of whether imprisonment yields practical social benefits, will
continue to be debated as long as society has a concept of crime. This book
is designed to inform those at all levels who come into contact with the
Scottish prison system. It is not designed solely for lawyers and prison
professionals.

Those practising in the criminal law in any capacity at all are living in
interesting times—should this book ever require a third edition the
landscape, both physical and emotional, of those within the prison system
may well bear little relation to the one we know today.

All errors and omissions from the text are the sole responsibility of the
author, who wishes to express his thanks, in no particular order, to those
without whom this work might not have been completed on time: the
partners and staff at McArthur Stanton; the members of the Dumbarton bar
who covered for me during my absences while writing this; the staff at W.
Green for their quiet efficiency: the librarian of the SSC Society; and those
members of the Scottish Prison Service that have assisted me in my
searches for enlightenment

February 2013



PREFACE TO FIRST EDITION

In the 13 years since Dr (as he then was) Jim McManus wrote the first ever
book on prisons law in Scotland, the entire legislative and political
landscape has been changed out of all recognition. Scotland was still many
years from having its own legislature, the European Convention on Human
Rights was not incorporated into UK Law, and only a tiny percentage of life
prisoners knew when they were due to be considered for parole. Litigation
by prisoners in the Scottish courts was rare in the extreme (fewer than 10
cases in the index of Prisons, Prisoners and the Law involved actions raised
by serving Scottish prisoners), and perhaps most notably. the average daily
prison population was causing concern, as it regularly exceeded 5.500.

The two most striking developments are the huge changes in prisons law
and practice necessitated by the coming into force of the Human Rights
Act 1998, and the vast amount of new legislation that emanates from the
Scottish Parliament. Without the ECHR, it is unlikely that every life
prisoner would know the date upon which his case will first be considered
by the Parole Board, or have the case considered by a Tribunal. nor would
prisoners find it quite so easy to obtain a hearing in court in respect of any
grievance they may perceive. On the other hand, the Scottish Parliament has
found legislative time to bring in measures that increase the level of
supervision upon some offenders, and legislation recently passed is
expected by all to increase the number of persons incarcerated by a
significant percentage. The press and public retain their traditional interest
in crime and punishment, although whether their perceptions are always
founded in objective reality may be debatable.

There can be no doubt that the whole issue of the use of imprisonment
as a sanction, and of whether imprisonment yields practical social benefits
will continue to be debated as long as society has a concept of crime. This
book is designed to inform those at all levels who come into contact with
the Scottish prison system; it is not designed solely for lawyers and prison
professionals.

All errors and omissions from the text are the sole responsibility of the
author, who wishes to express his thanks, in no particular order, to: the
partners and staff of McArthur Stanton, and those members of the
Dumbarton bar who have tolerated me as | prepared the text: the
membership and the Secretariat of the Parole Board for Scotland, whose
helpful suggestions and encouragement are much appreciated, those at SPS
who answered my repeated enquiries, and of course the production and
editing staff at W. Green, without whom ... *takes out onion*

March 2007
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