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Preface

We like to say that real estate covers a lot of ground. And, as marathon
runners, we like to believe we cover that ground better than anyone else
in the market. Our aim is to equip students to cross the finish line, prepared
for success in the competitive environment of the real world. To this end,
we put together a “training program’ with three main ingredients.

First, we place transactions in their market context, taking pains to
explain how various sales and finance markets work. Once students under-
stand how markets operate~—how banks, developers, and investors make
money—they can then understand what drives transactions: the motivations
of the parties, the risks involved, and the ways that parties use the law to
advance their interests. Second, we integrate issues of professional responsi-
bility into our materials, illustrating the stresses of legal practice and the
areas in which real estate attorneys most often encounter trouble. Because
we want students to see that professional responsibility is not merely an
abstraction, we weave discussions of ethical problems into the study of
actual cases. Third, we include extensive problem sets throughout the book
to enhance the learning of legal analysis and lawyering skills. Our goal is
to balance theory and practice by emphasizing what successful transaction
lawyers do on a daily basis.

Our overarching goal has been to make the materials comprehensible
yet challenging. We assume the student knows nothing beyond the rudi-
ments of property and contract law. Each chapter starts with text that



highlights the pertinent general rules and transactional considerations.
After the text, we present cases and problems that illustrate how the key
rules play out in practice. Our selection of cases is designed to highlight
the transactional nature of underlying legal problems and the economic
dimensions of the parties’ exchange. The problems reinforce, and test the
scope of, principles addressed in the text and in the cases. We've also
found that the problems provide a rich starting point for the discussion of
lawyering strategies and transactional tactics.

The practice of real estate law is document intensive; thus, we have
provided basic documents and problems on a disk that accompanies this
book. These documents and problems can be tailored to fit the needs and
objectives of individual users.

Although a few chapters in our book separately address residential
and commercial transactions, we see these areas as closely interrelated. As
a consequence, the text, cases, and problems throughout the book show
many issues arising in residential and commercial contexts. Qur materials
also emphasize how modern real estate transactions cross a wide range of
subject matters within the standard law school curriculum. The student
will encounter problems that might have arisen in many other courses,
among them contracts, commercial law, torts, corporations or business
organizations, tax law, constitutional law, bankruptcy, and environmental
law. As is true throughout the book, our goal is to help students see how
real estate transactions fit into a “big picture” so that they can begin to
appreciate the rich multidimensional context in which they will practice.

While we view the course in real estate transactions as primarily focused
on the private market for exchange and finance, we also address questions
of access to housing and mortgage opportunities. These matters are im-
portant in part because future lawyers must know something about the
nature of the clients they are likely to serve. In general, their clients will
represent a privileged class of people. Students should understand this fact,
and they should also see how the subject of “market failures” raises ques-
tions of social policy, civil rights, and potential market opportunities.

With almost 400 fewer pages, the second edition of this book offers
streamlined coverage for easier classroom use. Every chapter has been
updated to include the latest information on law, markets, and ethics. And,
as our revised table of contents reveals, we stay true to the core components
of our first edition. The result is a better and leaner “training guide” for
success on the road ahead.

We could not have prepared this book without the help and support
of many people. First and foremost, we thank our family members and
friends. In addition, we wish to acknowledge those people who have made
special contributions to the success of our project. In particular, we appreci-
ate the advice and assistance of Carol McGeehan, Melody Davies, Jessica
Barmack, Curt Berkowitz, and Brooke Graves. For research assistance we
thank Shawn Sauro. We also thank the many people who have used our

Preface
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book, and, in particular, Patrick Bauer, Daniel Bogart, John Martinez, and
Patrick Randolph for taking the time to send us suggestions for the second
edition of this book.

Robin Paul Malloy

James Charles Smith

The successful practice of law, like marathon running, requires a commitment to
preparation, hard work, and the relentless pursuit of excellence.
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