CONSTITUTIONAL LAW. oorscorron
~ AND

INDIVIDUAL RIGHTS IN
CONSTITUTIONAL LAW s eomon

GERALD GUNTHER

1996 Supplement
by

FREDERICK SCHAUER

3 ‘-
1 ) Z”Ali(’él';i[[ll// Caﬁeéao/\’ Se;’iej

Foundation Press




1996 SUPPLEMENT

CONSTITUTIONAL LAW

Twelfth Edition

INDIVIDUAL RIGHTS IN
CONSTITUTIONAL LAW

Fifth Edition

By
GERALD GUNTHER

William Nelson Cromwell Professor of Law,
Stanford University

1996 SUPPLEMENT

By
FREDERICK SCHAUER

Frank Stanton Professor of the First Amendment
John E. Kennedy School of Government
Harvard University

With the assistance of

VIRGINIA WISE

Lecturer on Law
Harvard University

Westbury, New York
THE FOUNDATION PRESS, INC.



®

COPYRIGHT © 1991-1995 THE FOUNDATION PRESS, INC.

COPYRIGHT © 1996
By

THE FOUNDATION PRESS, INC.
All rights reserved

ISBN 1-56662-380—4

TEXT IS PRINTED ON 10% POST
CONSUMER RECYCLED PAPER



PREFACE

This Supplement covers the major constitutional developments since
July 1, 1995, and includes full treatment of the Supreme Court Term that
ended on July 1, 1996. Legislative, executive, and administrative develop-
ments are included as well, with July 5, 1995, being the cut-off date for
such materials.

The Supplement is keyed by specific page numbers for Constitutional
Law (Twelfth Edition) and Individual Rights in Constitutional Law (Fifth
Edition). As used here, the abbreviation for the former is “12th Ed.”, and
for the latter “Ind.Rts.”

As I have made clear for all of the Supplements since 1983, this one is
entirely the work of the undersigned, and any errors or omissions are my
responsibility, and not Professor Gunther’s.

There has been a recent and noticeable rise in the number of opinions
relying heavily on so-called “non-legal” materials. Among the most mem-
orable are the joint opinion of Justices O’Connor, Kennedy, and Souter in
Planned Parenthood of Southeastern Pennsylvania v. Casey in the 1991
Term, the dissenting opinion of Justice Breyer in United States v. Lopez
in the 1994 Term, and Justice Ginsburg’s opinion of the Court in United
States v. Virginia in the just-completed 1995 Term, but there are many
others as well. In all of these opinions, we find heavy citation of social
science data and articles from social science journals; frequent reference
to primary historical materials; and argumentative support coming from
studies and analyses performed in disciplines other than the law. Al-
though the phenomenon is not totally new—the “Brandeis brief” pre-
dates this Supplement by several generations, and scholars still debate
the importance and the wisdom of the reliance on social science findings
in Brown v. Board of Education—it is clear that the use by many of the
Justices of materials other than cases, constitutional provisions, statutes,
canonical sources of constitutional history, legal treatises, and the law re-
view literature is on the increase.

As many of Justice Scalia’s recent dissents indicate, this development
is hardly without controversy. But the range of questions is larger than
one might find explicitly engaged on the pages of the United States Re-
ports. One question, of course, is whether any of this citation to social
science data and the researches of non-lawyers actually makes a differ-
ence to the outcome. In an odd twist on a Legal Realist hypothesis, per-
haps all of these extra-legal references are superfluous, merely the super-
ficial indicia of erudition added by law clerks to support results reached
on other grounds. But perhaps they signal an increased awareness by
members of the Court that disputed factual propositions lie at the center
of many of the largest decisions of constitutional law. Or perhaps the

iii



PREFACE

proliferation of non-legal references is a product of the ease of gaining ac-
cess to them in a world in which technological change and economic inte-
gration makes research into the so-called “non-legal” far easier than it
has ever been before.

Whatever the cause of these developments, the consequences are
even more intriguing. Will judges, lawyers, and legal scholars become
more sensitive to the empirical dimensions—often contested or con-
testable—of the constitutional conclusions they reach in the name of con-
stitutional doctrine? Will lower courts follow the lead of the Supreme
Court in the kind of information they appear to use? Will law schools
find it increasingly necessary to train their students in the use of materi-
als that the Supreme Court has now put at the closer to the center of
legal argumentation? And will all of this, if the trend continues, alter our
conception of just where one finds the law, and thus of what law is? It is
too early to offer definitive answers to these or a host of other related
questions, but as the kind of material that the Supreme Court uses
changes, it is worth watching whether what the Court does changes as
well, and whether this reflects a larger change in the nature of constitu-
tional law specifically, and law in general, than is often appreciated.

Changes in the nature of legal information, and in the size of the do-
main of legal information, are not only increasingly important, but also
increasingly beyond the expertise of the constitutional generalist. I re-
main grateful to my wife and collaborator, Virginia Wise, for many
things, but plainly one of them is her mastery of an increasingly vast in-
formational universe that I can only begin to glimpse. She is a sine qua
non to me for many reasons, but what she knows appears increasingly to
be the sine qua non of constitutional competence.

FREDERICK SCHAUER

South Pomfret, Vermont
July, 1996
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