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Preface

A PERSONAL MESSAGE
FROM THE AUTHORS

You are using this book during a time of celebration of
old and newly claimed freedoms around the world. In
July of 1989 the French enjoved the two-hundredth birth-
day of their Declaration of the Rights of Man, which was
issued a few weeks after the outbreak of their Revolution.
Soviet citizens have been experimenting in recent vears
with glasnost and perestrotka-—with relaxing oppressive
rules and trving out democratic processes. Eastern Euro-
pean countries have been allowing opposition forces o
criticize their regimes and even nominate candidates for
high office. And in America we are celebrating the two-
hundredth anniversary of the final ratification in Decem-
ber of 1791 of our Bill of Rights, the first ten amendments
to the Constitution.

This Bill of Rights Edition of Government by the People
focuses on past and present struggles for liberty in Amer-
ica, the extension of the original Bill of Rights to embrace
a broad range of political, economic, and social rights,
and the current conflict over new rights.

The framers of our Constitution warned that we must
be vigilant in safeguarding our rights and liberties, and
we are reminded of that warning even as we celebrate
the birthday of our Bill of Rights. In the spring of 1989
one nation—the most populous in the world—suddenly
plunged back into the darkness of suppression of the
freedoms of speech, press, and assembly. A few months
before the bloody suppression of protest in Beijing and
other Chinese cities, two of the authors of this volume
met with hundreds of students and scholars in Chinese
universities. The third author heads a university that has
admitted many Chinese and large numbers of Chinese-
American students. We three authors know of their aspi-
rations for political liberty, democracy, human rights.

We dedicate this Bill of Rights Edition of Government
by the People to our fellow teachers in China and to
the students there who still carry the torch of liberty
and democracy toward a4 new era of freedom some day
in China.
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Liberty and Order:
The Grand

Experiment

If you had been in New- York City (the new nation’s temporary capital) in the-
spring-or summer-of 1789 and looking for young Congressman James Madison,
you might have spotted him during the day on the floor of the recently established
House of Representatives debating tax and tariff bills with his fellow legislators.
But “after hours” you would most likely have found him at his lodgings in Mrs.
Elsworth’s boardinghouse on Maiden Lane, laboring over his writing desk piled
with letters from state capitals and a big scrapbook of his own. It was hardly a
dramatic sight—this slight, rather nondescript man writing slowly with a goosequill
pen, amid sounds of fishmongers and draymen coming through the open windows
from the nearby waterfront. But the situation was momentous, for Madison was
composing the early drafts of what would become the Bill of Rights:

Why momentous? Because nothing touches your life—whether you are a
student or not, foreign or native born, under or over eighteen—more intimately
than the freedoms guaranteed in the Bill of Rights. Most of humankind throughout
history have not been free to say or hear what governments forbade, to worship
as they wished, to put up posters on a wall, or to edit a newspaper without fear
of arrest or censorship. But when you see a police car, you do not tremble in
fear—unless you are breaking the speed limit or otherwise violating the law—
that you will be taken into custody or thrown into jail. Millions and millions of
people today do not enjoy such luxuries of freedom.

You are reading this book at the time of the celebration of the birth of the
Bill of Rights, the first ten amendments to the Constitution. What we are really
celebrating are not only these ten amendments but the Constitution itself, for
this great charter, drafted in Philadelphia in the historic convention of 1787, and
its later amendments form a structure of liberty.

The Constitution divides governmental power in order to restrain it from
sweeping away our liberties. An elaborate system of .checks.and. balances, which

James Madison (1751-1836), a ~
Virginian, was a key member of the
Constitutional Convention of 1787
authored several impressive Federalist
essays advocating ratification, served as
speaker of the House of Representatives,
and later became our fourth president.
He is sometimes called the “father of the’
Constitution” and-chief-architect of the
Bill of Rights:




The ideal of liberty still inspires people
today, as it did in the recent
demonstrations in China that were so
brutally repressed.

we will analyze in depth, curbs the arbitrary use of governmental power. Provisions
in the 1787 Constitution and later amendments—especially the “Big Ten” and
the Thirteenth, Fourteenth, and Fifteenth adopted after the Civil War—restrict
the government and seek to guarantee to all the people an array of fundamental
rights.

In 1789, Madison had little time for diversion—for strolling down Broad
Street to Fraunces' Tavern, or watching an American comedy on John Street, or
listening to Handel's Messiah in famous old Trinity Church at the end of Wall
Street. Sitting at his writing desk, he faced a daunting task—culling the provisions
for essential rights and liberties from scores of proposals that had been sent to
him from a dozen new states, and making a package of these rights for Congress
to consider. He had to work quickly too. Some members of Congress were pressing
for a second constitutional convention, which Madison and others feared might
become a runaway caucus of radicals. “The business goes on still very slowly,”
he wrote to his father in Virginia. “We are in a wilderness without a single footstep
to guide us.™

Not far from young Madison, however, lived and worked a man who was
seeking to guide the nation—George Washington. Inaugurated as the nation’s
first-president only a few weeks earlier in April 1789, Washington believed in
freedom of religion, speech; and the other liberties,but he was far more concerned
about another great aim—holding the struggling young nationtogether, maintaining
order and stability, strengthening the unity of states that had often quarreled
with one another and were now still living uneasily under a common constitution.

Take a coin out of your pocket and you will note how Madison’s prime
concern, /iberty, and Washington’s prime concern, unity or union, have formed
parallel ideas throughout our history. As you study your quarter or dime or nickel,
you will find the word uBERTY in relatively large letters. This is appropriate, for
liberty (or freedom) has been the central value or end for Americans throughout
ourmational experience, You will also find the Latin words, B PLURIBUS UNUM; meaning
unity out of diversity, or union out of many#

Most Americans recognized that liberty could not survive except in a unified,
stable, orderly society. But how could these two great values, liberty-and-ordes,
be reconciled when they came into collision with each other—for example, when
fréedom of “speech-or-religion.led to riots-and-bloodshed-in-the-streetsThis
was the challenge that faced the founding fathers and has confronted us ever
since. How did they meet it? In brief, by-establishing-aconstitutional
would. realize boih great-ideals. Their way of doing that will be described fully
in this and later chapters.

But how were they able to establish such a properly balanced constitutional
system? In part because they were brilliant scholars of politics who at the same
time had been deeply immersed in the day-to-day, nuts-and-bolts problems of
governing. In part because they had long worked together and shared, or at
least understood, one another’s views, whether as revolutionaries or later as consti-
tutionalists. And in part because they were men of moderation who understood
the need for both liberty and order. Just as Washington was willing to accept a
Bill of Rights, Madison understood the need for order, as he had already shown
in his brilliant writings.

Above all, these founders of the republic were a team of like-minded But
independent thinkers and politicians, and each had a “support staff” who supplied
ideas.and.advice, Washington worked closely with his vice-president, John Adams,
and his Treasury secretary, Alexander Hamilton. Madison had the support of hun-
dreds of state leaders who submitted proposals for the amendments he was drafting.

CHAPTER 1 // Liberty and Order: The Grand Experiment



These were young;-or at least youthful-minded, men in-178% Madison was 38,
Hamilton, 34, others even younger; Washington was a patriarch at 57. It was, in

Michael Kammen’s words, a “season of youth.™

Of course these old-time revolutionary comrades did not always agree on
specifics. Washington wanted primarily to establish the presidency as an office of
special honesty and integrity, an office that would transcend politics; some of his
old friends found him too stiff and standoffish in dealing with everyday political
matters. Vice-President John Adams wanted the president’s title to be “His Highness”
or the like to give the presidency more dignity; his old comrades believed that
the one-time youthful revolutionary was becoming more and more conservative,
or at least pompous. Treasury Secretary Alexander Hamilton wanted the new
national government to take a strong lead in economic matters; many of those
who had fought with him against King George did not want to create an overly
centralized and powerful government like the British system. James Madison wanted
above all to put through his Bill of Rights amendments. Washington gave him
modest encouragement, writing his good congressional friend that the proposals
would do no harm and some of them might even do some good.?

These four men—Washington, Adams, Hamilton, Madison—played command-
ing roles, as revolutionaries, constitution framers, political brokers, as policy makers,
during the whole founding period of the new national government, from the
1770s until the end of the century.

A fifth man, Thomas Jefferson, not yet present in New York, probably had
the greatest long-run influence of all. During those formative months of 1789,
Themas Jefferson was still minister to Frarce, where he had a front row seat for
the unfolding drama of the French Revolution. At the age of 33 Jefferson had"
won fame inthe Old World as well as the New as the main drafter of the Declaratiort
of-Indépendencein 1776. He staunchly supported his close friend Madison in
pressing for a Bill of Rights to be added to the Constitution. Soon he was-sailings
home across the Atlantic to become Washington's—and the nation’s—first secretary
Of states

These five men worked closely in establishing the new government, until
they fell out in the rising partisan conflict of the 1790s. Each had a special role:
Washington as the soldier, statesman, and unifier; Adams as the intellectual leader
of the increasingly conservative Federalists; Hamilton as the political economist
who favored government-business cooperation in expanding the economy; Jeffer-
son as the nation’s first great political philosopher to hold high office; Madison

CHAPTER 1 // Liberty and Order: The Grand Experiment

The Declaration of Independence
Committee set down on paper the ideals
and goals that were later incorporated
in the Constitution. Shown here are
Thomas Jefferson, Roger Sherman,
Benjamin Franklin, Robert Livingston,
and John Adams.



“You know, the idea of taxation with
representation doesn’t appeal to me very
much either.”

Drawing by Handelsman; © 1970 The New
Yorker Magazine, Inc.

as the preeminent political scientist. Of course this is an oversimplification, for
each of these men shared the others’ roles. These five men, moreover, were
only the “tip of the iceberg” of several hundred brilliant and creative national,
state, and local leaders of that period. (Certain women, lacking the right to vote
or hold office, still found ways to exert some influence).

Whatever-the cOnflicts-among these leaders;two goals, two values,.united
them:-liberty-and-order=How liberty and order were defined, how they could
be attained, how they could be secured—these paramount questions had occupied
Americans ever since the first settlers arrived, and they are still troubling us in
the era of President George Bush.

Let us now turn back briefly to the early struggle for liberty in America
and discuss the new order established by the 1787 Constitution. Then we will
pick up again the framing and adoption of the Bill of Rights in the crucial years
1787 to 1791 that are being commemorated in the current bicentennial celebrations.

The Roots of the Bill of Rights

History records that James Madison labored alone, day after day, drafting the Bill
of Rights in his boarding house lodgings. But in a broader sense we know Madison
was not alone. Helping him wield his pen were the barons who gathered at
Runnymede in 1215 to extract from King John liberties “to all free men of our
kingdom” (or at least to barons). Present too were Lord Coke and others who,
in the 1628 Petition of Right, established certain rights of Englishmen as law; the
English revolutionaries who curbed the power of the King in the Bill of Rights
of 1689 and gained such rights as freedom of speech and debate in Parliament;
the framers of the earlier Habeas Corpus Act of 1679, designed to put checks on
the power of the British government and guarantee such rights as those against
self-incrimination and “punishments equal to offences.” The fact that these rights
on paper had not always been carried out in practice only strengthened Madison’s
determination to spell out Americans’ rights clearly and boldly.

Standing at Madison’s elbow too were the great thinkers of ancient and of
more recent times, some of whom he had read as a student at Princeton: the
Greek philosophers who spoke out for the rights of the aristoi—literally the
best people—although not of course for slaves and others of low rank; Martin
Luther and John Calvin, who fought for religious liberty from Catholic authority
but then suppressed the liberties of fellow Protestants; and John Locke and the
other great thinkers of the seventeenth and eighteenth centuries who built the
philosophical foundations for the protection of individual liberty against the state.

THE AMERICAN ROOTS

Above all, Madison had the American experience to guide him. For almost two
centuries Europeans had been sailing to the New World in search of liberty—
especially religious liberty—as well as land and jobs. While still aboard their
Mayflower, the Pilgrims had drawn up a compact to protect their religious free-
dom and to make possible “just and equale laws.” In America editors found
that they could speak out freely in their columns; dissenters could distribute
leaflets; agitators could protest in taverns or in the streets. But the picture of
freedom in America was a mixed one. The Puritans in Massachusetts soon estab-
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lished a theocracy,* and not all religious sects in the colonies were granted
equal religious liberty. Dissenters were occasionally chased out of town, and some
printers had their shops closed or were even physically attacked.

Americans, in short, were struggling through these early centuries with the
basic questions-of the balance of unity and diversity, stability and dissent, order
and-iberty: Puritan theocrats continued to worry, in Joyce Appleby’s words, “about
what would maintain order in a society lacking an established church, an attachment
to place, and the uncontested leadership of men of merit.”* Nine of the thirteens
colonies eventually set up a state church..Throughout the 1700s Massachusetts
Puritans barred a man from voting unless he belonged to the proper church in
town (women could not vote at all). To the Anglican establishment in Virginia,
campaigns for toleration were in themselves subversive.

Still, most colonial Americans in most places enjoyed a wide array of liberties.
When Peter Zenger, a New York newspaper printer, was jailed in 1737 by royal
authority on the charge of seditious libel and his conviction upheld in court,
Zenger's attorney appealed to a jury and won a “not guilty” verdict. Inereasingly
the question arose as to how the people could secure American liberties, rather
than leave them-in the hands of mobs, sheriffs, or religious establishments. The
answer was to bind liberties tightly into colonial acts and constitutions. The Maryland
Act for the Liberties of the People legislated that “all the inhabitants of this Province
being Christians (slaves excepted) should have such rights liberties immunities
priviledges and free customs” as any natural born subject of England. The Massachu-
setts Body of Liberties of 1641, which served somewhat as a model for later New
York and Pennsylvania charters, guaranteed freedom of speech and petition at
public meetings, right of counsel, trial by jury, “the same justice and law” for
every person.’

As feeling against the British mounted during the 1770s and revolutionary
fervor sharpened, Americans were more and more determined to fight for their
rights against the British and for their liberties in general. A year after fighting
with the Redcoats broke out in Lexington, Concord, and other areas, the Declaration
of Independence proclaimed in ringing tones that all men are created equal,
endowed by their Creator with certain unalienable rights; that among those are
life, liberty, and the pursuit of happiness; that to secure those rights governments
are instituted among men; and that whenever a government became destructive
of those ends, it is the right of the people to alter or abolish it. v

We know these great ideals so well that we almost take them for granted,
but the revolutionary leaders did not. They were deadly serious about these rights
and willing to fight for them, willing to pledge their lives, fortunes, and sacred
honor for them. They determinedly set about guaranteeing liberty in the constitu-
tions that the states adopted as they broke away from the Crown. Aft"the bills of
rights-in-the new state constitutions guaranteed free speech, freedom of religion,
and-the-natural-rights to-life; liberty, and property. All the declarations spelled
out rights of persons accused of crime, such as knowing the nature of the accusation,
being confronted by the accusers, and receiving a timely and public trial by jury.®

TOWARD UNITY AND ORDER

The quest for liberty, for rights, for “pluribus” could go only so far. As the war
against the British widened, the need arose for a stronger central government
that could rise above the states and conduct a revolutionary war. For a time the

:th;)rg(s) kthat appear in boldfaced type throughout the text are defined in the Glossary at the end of
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Continental Congress, which had led the way toward revolution, tried to direct
hostilities against the British, but it took a man of George Washington's iron
resolve to unify and direct the war effort. Sensing the-need for more unity; Congress
established a new national government under the Articles of Confederatiom.
At first hardly worthy of the term “government,” the Articles were not approved
by all the state legislatures until 1781, after Washington’s troops had been fighting
for five vears.»

The new Confederation was a move toward a stronger national government,
but.a limited and inadequate one» Having fought a war against a strong central
government in London, Americans were reluctant to create another one. The
Articles established more of a fragile league of friendship than a national govern-
ment. From 1777 to 1788 Americans made some progress under this confederation.
But with the end of the war in 1783, the sense of urgency that had produced
unity began to fade. Within the states, conflict between creditors and debtors
grew intense. And foreign threats by no means disappeared with the defeat of
the Redcoats. The English, French, and Spanish surrounded the new nation, which—
internally divided and lacking a strong central government—made a tempting
prize.»

As pressures on the Confederation mounted, many leaders became convinced
that it would not be enough merely to revise the Articles of Confederation. To
create a union strong enough to deal with internal diversity and factionalism, as
well as resist external threats, they needed to set up a stronger central government
with adequate powers. They-therefore setoutto-establish a republican-government
that.could.be -made to work by and for ordinary people.’»

Although many Americans increasingly recognized the need to give Congress
authority to regulate commerce and collect a few taxes, they were still suspicious
of central government. But finally, in the late summer of 1786, under the leadership
of Alexander Hamilton, those who favored a truly national government took advan-
tage of a meeting in Annapolis, Maryland (on problems of trade and navigation,
attended by delegates from five states) to issue a call for a “plenipotentiary Conven-
tion.” Such a convention would have full authority to consider basic amendments
to the Articles of Confederation. The-delegates-to-the -Annapeolis-Gonventiorn
requested the legislatures of their states to appoint commissioners to meet “in
Philadelphia on the second Monday of May, 1787, “‘to devise such further provisions
as shall appear to them necessary to render the Constitution of the Federal Govefn-
ment adequate 1 the exigencies of the Union.” This-convention, held.-in Augusi
1786, issued the call for what became the Constitutional Convention. The Annapolis .
Convention-itself, attended by delegates-from-only-five states, was-unable to-deal
with these broader problems. =

For a short time all was quiet. Then, late in 1786, messengers rode
into George Washington’s plantation at Mr. Vernon with the kind of news that
he and other leaders had dreaded. Led-by-Daniel Shays, some farmers in
western Massachusetts, crushed by debts and taxes, were rebelling against foreclor
sures, forcing judges out of their courtrooms, and freeing debtors from jails.
Washington was appalled. Ten years before he had been leading Americans in a
patriots’ war against the British. Now Americans were fighting Americans!

“What, gracious God, is man?” Washington exclaimed. Clearly liberty as license
had.been.allowed 0 go-t0o-fas. Indeed, such-disorder was.a.threat to liberty
itself> If government could not check such disorders, he wrote to his friend Madison,
“what security has a man for life, liberty or property?” It was obvious that without
a stronger central government, “thirteen Sovereignties pulling against each other,
and all tugging at the federal head will soon bring ruin on the whole.” Net=akle
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