Regulation of Lawyers:
Problems of Law and Ethics

Stephen Gillers

Professor of Law
New York University School of Law

Norman Dorsen

Stokes Professor of Law
New York University School of Law

Little, Brown and Company
Boston Toronto



Copyright © 1985 Stephen Gillers and Norman Dorsen

All rights reserved. No part of this book may be reproduced in any
form or by any electronic or mechanical means including infor-
mation storage and retrieval systems without permission in writing
from the publisher, except by a reviewer who may quote brief
passages in a review.

Library of Congress Catalog Card No. 84-5248-7
ISBN 0-316-31380-7

Third Printing

MV

Published stmultaneously in Canada
by Little, Brown & Company (Canada) Limited

Printed in the United States of America



A Preface to Students

Titles like “Professional Responsibility” and “Legal Ethics” do not ade-
quately describe the subject matter of this book. It is a book about the
legal profession and about the practice of law. But the book goes beyond
the legal rules governing the practice of law and includes rules contained
in ethical codes and, to a lesser extent, behavior that springs from custom
and experience. These laws, ethical rules, and customs can be discussed
from three perspectives.

Perhaps most immediate for those about to enter on a legal career
are the rules that constrain working lawyers. In such areas as compe-
tence, fees, advertising and solicitation, client secrets, conflicts of interest,
negotiation, and the attorney-client relationship: what may you do, how
may you behave, with confidence that your conduct will not land you
before a disciplinary committee or in a civil lawsuit and, sometimes more
important, will not damage your reputation among your peers?

The second perspective of the course is the relationship between the
profession and society. The rules lawyers impose on themselves or that
are imposed on them, taken together, define the nature and operation
of the profession as an entity, and therefore, to an extent, the behavior
of our legal institutions and the quality of our social justice.

For example, a rule that allows lawyers to advertise certain kinds of
information will influence the conduct of individual members of the bar.
But it will also affect whether, and how, large categories of people use
lawyers and the size of legal fees. Similarly, a rule that prohibits or
requires a lawyer to reveal certain kinds of information about a client
will control the lawyer’s individual conduct, but it will also affect which
client populations use lawyers and how. In short, nearly every rule,
whatever its source, has social and political consequences, although there
is often disagreement both over what these consequences will be and
whether they should be avoided or encouraged.

About to go off into law practice, you may be more interested in such
questions as: “How do I behave?” and “How can I stay out of trouble?”
than in asking “What are the consequences to society and justice if one
or another version of a particular ethical rule is applied to America’s

xvii



xviil A Preface to Students

two-thirds of a million lawyers?” Still, the last question is important and,
if not as immediate, will from time to time arise in the course of your
professional life.

Both kinds of questions, but more so the second, engender different,
and sometimes vehement, responses. Why? In part because to answer
them we must call upon political and moral values more fundamental
than the “ethics” that inform various codes; and, of course, political and
moral values of different people differ substantially, sometimes dia-
metrically.

Furthermore, in addressing these questions, we are likely to make a
threshold determination, conscious or not, of the extent to which we
want the answers to further our self-interest. However we couch our
responses, in truth whose best interest do we mean to protect? Those
of society generally? The legal profession’s? The interests of lawyers in
practices like the one we have or expect to have? Those of the particular
client population we serve? Our firm’s? Our own? Law school and law
practice, it is sometimes said, encourage more rather than less self-
interest in addressing the kinds of questions that will be raised here.

At the outset we wrote that rules governing the practice of law can
be discussed from three perspectives and we have so far listed two. The
third is the effect of lawyers’ work on the people who do the work, that
is, the effect of role on self. For example, a rule that requires silence
though it means that another will suffer injustice may cause discomfort
to those who must obey it. As men and women, we consider it laudable
to speak up to prevent injustice to others. As lawyers, we may be for-
bidden to do so. Can we reconcile these two positions, not intellectually
or theoretically, but personally, within ourselves? A similar point can be
made with regard to the rule that requires lawyers zealously to pursue
the lawful goals of their clients, even if these goals (or the legal strategies
to achieve them) offend the lawyer’s values. Little has been written on
the effect of role on self in the context of lawyers’ work; we shall consider
some of what there is in the first and final chapters and occasionally
elsewhere in the book.

A Note on Sources

References in this text to the Code of Professional Responsibility (CPR)
are to the 1970 Model Code as adopted by the American Bar Association.
The code as it applies in the various states often differs from the model
version. Furthermore, different states may opt for different changes
from the model version. References to the Rules of Professional Conduct
(RPC) are to the Model Rules as adopted by the American Bar Associ-

!
;
2
;
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ation in August 1983. These Model Rules are the work of a commission,
appointed by the then president of the ABA which was headed for most
of its life by Robert J. Kutak of Omaha, Nebraska. As a result, the Model
Rules are sometimes referred to as the “Kutak Rules” or the “Kutak
Code.” Mr. Kutak died before final adoption of the Model Rules by the
ABA House of Delegates. For interest-analyses of the Model Code and
Model Rules see, respectively, Morgan, The Evolving Concept of Profes-
sional Responsibility, 90 Harv. L. Rev. 702 (1977), and Gillers, What We
Talked About When We Talked About Ethics, A Critical View of the
Model Rules, 46 Ohio St. L.J. — (1985).

Mr. Kutak’s commission proposed several drafts of the Model Rules
between the time of its creation and the acceptance of the final draft by
the House of Delegates in August 1983. Occasionally, we will cite to and
excerpt sections from one of the publicly released drafts of the proposed
Model Rules. These drafts are dated January 30, 1980, May 30, 1981,
and June 30, 1982, respectively. We will especially refer to them when
the substance of a proposed rule differs significantly from the corre-
sponding rule finally adopted by the ABA in 1983, or where there is no
corresponding rule adopted by the ABA .*

Different jurisdictions accord the code varying degrees of authority.
The New York Court of Appeals, for example, has ruled that the code
does ffot-have “‘the-stetus-ofdecisianal g tory law.” But the court
has also said that “the courts sho grate
ferenec™ M Te Estate of Weinstock, 40 N.Y.2d 1, 351 N.E.od 647, 386
N.Y.S.2d 1 (1976). See also New York Criminal and Civil Courts Bar
Assn. v. Jacoby, 61 N.Y.2d 130, 136, 460 N.E.2d 1325, 1327, 412 N.Y.S.2d
890, 893 (1984). On the other hand, the Pennsylvania Supreme Court

has ruled that the code has “the ct for
lawyers.” , 462 Pa. 138, 338 A.2d 584 (1975). Federal

courts often rely on code provisions, although it is sometimes said that
there is no obligation to do so. See, e.g., Rosen v. NLRB, 735 F.2d 564,
575 (D.C. Cir. 1984); Freschi v. Grand Coal Venture, 564 F. Supp. 414,
417 (S.D.N.Y. 1983): “Thege exists no statutory obligation upon the

1 aN0D he 8 -mm.mmunvaﬂsf P

ode does set guidelines for the professional
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conduct of attorneys ¢ tederal bar the application
Ry N . .

of the Code is a part of the court’s general supervisory authority to

ensure fairftesst6a Q. brin sercliet r resolu-

tion.” These references have treated the code, but presumably the Model
Rules will enjoy a similar reception where adopted.

*For a discussion of the role and possible motives of the ABA in preparing and adopting
ethics codes, see Abel, Why Does the ABA Promulgate Ethical Rules?, 59 Tex. L. Rev.
639 (1981); Rhode, Why the ABA Bothers: A Functional Perspective on Professional
Codes, 59 Tex. L. Rev. 689 (1981); Frankel, Why Does Professor Abel Work at a Useless
Task?, 59 Tex. L. Rev. 723 (1981).
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Finally, students should be aware that in most jurisdictions, bar as-
sociations have ethics committees that will give an inquiring lawyer an
opinion on the propriety of particular conduct the lawyer contemplates
taking. In this way, a lawyer faced with an ethical dilemma can obtain
the counsel of his or her colleagues with regard to the propriety of a
proposed course of action. The American Bar Association’s Committee
on Ethics and Professional Responsibility, perhaps most prominently,
also offers this service. We have used ABA opinions, and opinions of
local and state bar associations, throughout this book.

There are many sources of information, both primary and secondary,
on the legal and ethical regulation of lawyers and law practice. Some of
the traditional ones are cases, law review articles, and treatises — but
there are some other sources particular to this area. You will find a full
bibliography at the end of the book.

Stephen Gillers
Norman Dorsen
February 1985
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Special Notice

Omissions and additions are indicated by ellipses and brackets. Omissions
of citations to authorities are not indicated. All footnotes in edited ma-
terial are from the original unless otherwise stated. Many footnotes have
been omitted without indication.
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