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PREFACE

There are few more momentous and controversial questions facing con-
temporary society than the legalisation of voluntary, active euthanasia
(VAE) and active physician-assisted suicide (PAS). The campaign for their
legalisation shows little sign of abating. In January 1997, campaigners for
PAS argued their case before the United States Supreme Court. They had
persuaded two Federal Appeal Courts that the US Constitution recognised
aright of mentally competent, terminally ill patients to PAS. Unanimously,
the Supreme Court reversed both decisions.’

Asthe Supreme Court’s decisions illustrate, despite the popular support
the campaign for legalisation seems to enjoy and the considerable media
attention it has generated, the campaign has as yet enjoyed surprisingly
little success in changing laws around the world. This is largely because
opposition to change remains strong. That opposition is partly based on
the view that it is always morally wrong for one person, doctor or not,
intentionally to kill another innocent person, even at their request. But
it is also rooted in the concern that if VAE/PAS® were permitted they
would not remain voluntary for long, and that patients who did not really
want to die, or who were not suffering severely, or whose suffering could
be alleviated by palliative medicine, would nevertheless have their lives
terminated. Indeed, fear of this ‘slippery slope’ is proving to be the major
obstacle to reform. But is this fear justified or illusory? This is the question
which has taken centre-stage in the current political debate, and it is the
question which forms the centre-piece of this book.

Many people favour the legalisation of VAE. Their reasons are typically
twofold: compassion and autonomy. They think VAE is right because it

! Washington v. Glucksberg 138 L Ed 2d 772 (1997); Vacco, Attorney-General of New York et al.
v. Quill et al., 138 L Ed 2d 834 (1997).
2 Henceforth, to avoid repetition, ‘VAE’ will be used to include PAS, unless the contrary isapparent

from the context.
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xii PREFACE

puts an end to human suffering and because people have a right to decide
for themselves when and how to die. Yet how many of those who favour
legalisation have seriously explored the counter-arguments? In particular,
how many have examined the argument that, whatever the rights and
wrongs of VAL, legalising it would be bad public policy, not least because
it could not be controlled? How many, for example, have read (or are
even aware of ) expert reports which have carefully evaluated this major
objection?

This book aims to give the general reader, who need have no expertise
in philosophy, law or medicine, a lucid introduction to this central issue
in the debate. It will be of interest to all those, in any country, who wish to
ensure that their opinions, whether currently for or against legalisation,
are better informed.




FOREWORD

Forewords do not usually begin with a disclaimer, but there is a reason
here, for Euthanasia, Ethics and Public Policy uncompromisingly addresses
themes which colleagues of the present writer, and occasionally he himself,
have tackled in the past, and may have to tackle together in the future.
Comity and courtesy make it necessary to avoid the implication that the
opinions expressed in this valuable work are necessarily shared in full. This
being said, it is a pleasure to welcome a contribution to what is, at present,
the most intellectually demanding, the most ethically challenging, and
the most important for its contingent effects as well as for its immediate
practical impact, of all the points on the line where law, medicine, belief
and reason intersect.

The image of the slippery slope is often called up as a warning to those
who take an easy step without looking to see where the next may lead,
but it also reminds us that in this area the concepts themselves are slip-
pery, escaping sideways from the effort to grasp them. The overlapping
problems of accelerated death demand intellectual honesty rather than un-
focussed right-thinking, and an emphasis on duties as well as individual
rights.

The steepness of the slope, and its treacherous footing, are often con-
cealed by an emollient vocabulary. Thus, the expression ‘best interests’
conveys an upbeat meaning, at odds with its more chilling implications.
So also, the contemporary watchword ‘personal autonomy’ distracts at-
tention from the duties of those implicated in the rights-based choice of
the principal actor. Indeed, so deceptive is the terminology that these two
antithetical concepts, authoritarian and libertarian, are quite frequently
deployed at the same time: an important example of the need to know what
words mean before employing them in debate.The present work uncom-
promisingly takes this stance, and is right to do so. Equally, it exposes the
interchangeable usage of concepts which are not the same: intend/foresee,
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Xiv FOREWORD

cause/assist, and so on. This is nothing new in itself, but the emphasis in
the present context is a valuable corrective. Again, the sceptical eye cast on
expressions which mean different things to different people, such as ‘the
sanctity of life, will help to discourage their use as common coin.

On the purely jurisprudential side of the debate there is also much to
repay study. The unconvincing shifts and expedients in which the courts
have taken refuge are clearly exposed. If this makes uncomfortable reading
for the professionals, so much the better, so far as the future is concerned.

The book is also an important contribution to the polemic about the
feasibility of protection against the abuse of assisted death. Nothing can
make up for the paucity of the available data, but the careful analysis of
such hard facts as exist will be of value to decision-makers (including the
judges) who have to shape policies by reference to pragmatic as well as
purely ethical and logical considerations. The debate will continue, but
we shall all be better informed.

In sum, we find here a work which displays a consistent and deeply felt
ethical purpose, and yet is able to do so in a moderate and scholarly tone.
The subject, which requires us to think so deeply about what our lives in
society are really about, badly needs contributions of this kind. No doubt
it will not persuade everybody, but it is hard to believe that everybody
will ever be of the same mind. Rather than try to broker an unattainable
unanimity, what we badly need is for our minds to be informed and alert.
For this reason I am glad to welcome the book, and to express the hope
that many, outside as well as inside the professions whose preoccupations
it treats, will take the trouble to read it carefully, and reflect upon what it
has to say.

Lord Mustill
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Introduction

Despite the major advances in medicine and palliative care witnessed by
the last century, many patients, even in affluent Western nations, still die
in pain and distress. Some entreat their doctors to put an end to their
suffering either by killing them or by helping them to kill themselves.
In almost every country in the world, a doctor who complies with such
a request commits the offence of murder or assisted suicide and faces a
lengthy term of imprisonment and professional disgrace.

Yet many people think it should be lawful for a doctor to end a
suffering patient’s life on request, either by administering a lethal in-
jection or by assisting the patient to commit suicide.! Organisations
campaigning for legal reform, such as the Hemlock Society in the
USA or the Voluntary Euthanasia Society (VES) in the UK, are not
proposing that a doctor should be allowed to kill* patients whenever

' Lord Goff, the former Senior Law Lord, has quoted a poll, conducted on behalf of the Volun-
tary Euthanasia Society in England, which contained the following proposition: ‘Some people
say that the law should allow adults to receive medical help to a peaceful death if they suf-
fer from an incurable physical illness that is intolerable to them, provided they have previ-
ously requested such help in writing! His Lordship pointed out that when this was first put
to the public in the early 1960s, 50% of those approached agreed with it, but that in 1993
the figure had risen to 79% (‘A Matter of Life and Death® (1995) 3 Med L Rev 1, 11). His
Lordship also pointed out, however, that the proposition raised a number of fundamental
questions which cannot be expressed in a simple question suitable for an opinion poll, and that
the proposition was ambiguous. What, for example, did those polled understand by ‘medical
help’?

Some advocates of VAE object to the use of the word “kill’ in this context. They argue that
‘killing’ is a word which, like ‘rape, connotes a lack of consent, and that in discussions of
VAE the word ‘kill’ is misleading and emotive. See Jean Davies, ‘Raping and Making Love Are
Different Concepts: So Are Killing and Voluntary Euthanasia’ (1988) 14 ] Med Ethics 148. A
counter-argument is that the normal definition of ‘rape’ is sexual intercourse without consent,
but that the normal definition of ‘kill’ is simply ‘put to death; cause the death of, deprive of
life’ ( The New Shorter Oxford English Dietionary (1993) 1, 1487). One can, therefore, kill with or
without consent. It makes perfect sense, for example, for a soldier to say, ‘My wounded comrade
on the battlefield asked me to put him out of his misery, and so I killed him." And, although it

I
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