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THE NEW WORLD TRADE
ORGANIZATION AGREEMENTS

Globalizing Law Through Services and
Intellectual Property

This detailed and insightful book assesses the impact of
the WTO through the medium of two new multilateral
agreements — the General Agreement on Trade in
Services (GATS) and the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPs). It
explains how these agreements push trade policies
‘behind the border’, mediating conflicts between
contrasting legalities and negotiating political and
cultural, as well as economic, issues. Detailed case studies
address topics of global significance: competition bet-
ween different types of legal services, ownership claims to
the genetic codes of plants and animals, and access to the
content resources and technical facilities of the on-line
media. With the Millennium Trade Round in the balance,
the book assesses the WI'O’s potential to move beyond
laissez-faire and provide support for independent
and alternative producers, providers and users. It takes
account of developments up to and including the Seattle
ministerial meeting.

CHRISTOPHER ARUP is Head of the School of Law and
Legal Studies at La Trobe University, Melbourne. He
has held visiting positions at universities in the UK
and US, and has provided policy advice to international
organizations and governments in Australia. His
previous publications include Innovation, Policy and Law
(Cambridge University Press, 1993), as well as journal
articles for World Competition, Prometheus, Law and Policy
and the Journal of World Trade.
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CHAPTER 1

TRADE LAW AS A GLOBAL MEDIATOR

This first chapter identifies the subject matter of the book and charts its
course. As the book is situated in a large and often hazardous field, I am
sure it would be useful to make clear what it hopes to achieve. Here, I
introduce the ideas which I wish to pursue and indicate the purposes
which the book might serve.

My primary objective is to examine the texts and assess the impacts of
the World Trade Organization (WTO), largely through the medium of
two of its new multilateral agreements. The agreements in focus here are
the General Agreement on Trade in Services (GATS) and the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPs).! In so
doing, I should like the book to serve as a useful resource for any student
of the WTO. Therefore, a solid component of the book is given over to
what I hope will be regarded as a careful analysis of the norms and
processes of the organization, using these two most innovative agree-
ments to illustrate how its reach has been extended significantly. It
seemed clear from the outset that the agreements would be significant
landmarks in the development of international trade law overall. They
remain so today. The shambles which was the Third Ministerial Confer-
ence late 1999 in Seattle has highlighted the difficulties confronting
those who wish to broaden the WI'O’s agenda. For the time being at
least, work on the WTO will concentrate on a better understanding of
the architecture which has so far been established, and a cautious devel-
opment of agreements like the GATS and TRIPs which have an ‘in-built’
agenda. No new agenda can be expected before the next Ministerial
Conference, which is not likely to be held until the year 2001. Yet this
experience with the established agreements might point up ways in
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which other topics, such as competition policy, can sensibly be pursued
in the future.

The two agreements were struck when the Uruguay Round reached a
conclusion late in 1993.2 Naturally, they have already attracted their
share of expert commentary. Much of this early analysis has been pro-
vided by specialists in trade policy, working within the context of the tran-
sition from the General Agreement on Tariffs and Trade (GATT) to the
WTO. Their perspective is often one of neolassical economics and con-
sumer welfare.® Another established approach, found for example in
international relations, has begun to focus on the WTO and its new
regimes, thinking particularly in terms of their impact on state power
and specifically of national sovereignty.* Sourced in political science and
policy studies, a related approach has begun to consider where the WTO
fits into theories of regulation.® Public choice and game theories have fig-
ured among the theories which have been brought to bear on the expla-
nation of the WT'O agreements. Here, a focus has been the international
dynamics of regulatory competition and cooperation. More critical
stances are drawing on the long-standing resources of political econ-
omy,® while post-colonial studies has developed a concern about the
impact of the agreements on cultural diversity.”

Globalization and law

In this book, I have decided to look at the provisions and implications of
the WTO agreements from a different angle again. Our understanding
can be advanced if we consider the roles they are playing in the global-
ization of law. To do so, we shall need to draw on the assistance of theo-
retical concepts from the field of socio-legal studies. A discussion of those
concepts precedes the analysis of the texts. While I appreciate that the
concepts will be foreign to some readers, they will allow us to avoid the
traps of more technical legal terms. As well, I thought that an under-
standing would be aided by an empirically minded identification of the
operation and impact of the agreements. Thus the analysis is succeeded
by case studies of the roles which the agreements play in the provision of
legal services, the appropriation of genetic codes and the organization of
the on-line media. These case studies have been chosen because their
areas of interest also contribute greatly to the process of globalization.
They are what I shall call ‘global carriers’.

The book then has a specific contribution to make, but I would like to
think it might also offer something of general value to the current dis-
cussion around globalization and law. It will be my contention that these
two agreements are much more than a logical extension of the GATT
and the agreements which its parties have made to trade industrial goods
over national borders. Because the agreements deal with personal

e L
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services and intellectual endeavours, they reach ‘behind the border’ into
social fields that were not regarded on the whole as related to trade.® In
extending the notion of trade, they press for domestic laws and legal
practices to be adjusted in distinctive ways to the expectations of foreign
suppliers. Furthermore, we shall see that they use law themselves in inter-
esting ways in order to achieve these ends. Consequently, we shall find
that many more matters — at the core of economics, politics, cultures, and
law — become subject to the influence of trade norms and processes.

In favouring this perspective, I appreciate that a choice has been made
that others would not have made, especially those who work within one
of the more established approaches to trade or who are concerned with
the urgent matters of policy to hand. Nonetheless, I believe this focus on
law will prove to be a perspective that can accommodate some of the
nuances of the complex, fluid character of globalization. Yet, at the same
time, it need not render us entirely dispassionate about the outcomes of
this high-stake transformation of society.

Legal pluralism and inter-legality
The perspective employs several conceptual tools familiar to socio-legal
scholars. They shall be noted here and discussed more fully in the next
chapter. The first is the concept of legal pluralism, the idea that social
fields are likely to incorporate a multiplicity and diversity of legalities. We
shall identify several varieties of ‘legality’ in a moment. Under conditions
of globalization, such legal diversity often comes to be regarded as dif-
ference. From the viewpoint of some traders, this difference gives rise to
‘systems friction’. They would like to see such friction eliminated. But for
others it represents alternative sources of expression and ordering that
ought to be preserved and promoted. We shall be suggesting that the
subsuming phenomenon is one of interlegality. Interlegality is an
uncommon term which Bonaventura da Sousa Santos derived from post-
modernism’s literary interests in inter-textuality.’ But the concept of
inter-legality nicely conveys the sense that the plural legalities of the
world encounter and interact with each other. They clash on occasions
but they can also inter-mingle and create new hybrid legalities. Hence,
while it seems unfamiliar, inter-legality proves a more accommodating
notion than, for instance, the traditional notion of conflict of laws.
Globalization can be expected to widen and deepen the phenomenon
of inter-legality. Such inter-legality is spreading wider across the world as
many more countries open up to the global flows of goods, persons,
money, information and services. Inter-legality is also extending deeper
down into the layers of each locality as foreign suppliers seek not only to
ship finished goods but also to provide services and make investments. In
keeping, we shall see that the two WTO agreements are still concerned
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with cross-border supply of personal services and intellectual resources.
This supply is taking on added dimensions, greatly enhanced by techno-
logical innovations. But, additionally, the agreements are concerned with
the inter-legalities involved in the establishment of a commercial pres-
ence or the presence of natural persons within the locality. In establish-
ing this presence, the foreigner encounters a rich variety of legal
arrangements which have been made for domestic production and pro-
vision, indeed for socially significant activities such as legal services, farm-
ing and communications media. These local legal arrangements involve
not only legislative measures but also judicial and administrative norms
and all manner of unofficial customs and practices.

Why might it be useful to talk here of legalities as well as laws? In such
an analysis, we shall need to speak with some precision about particular
laws, such as rules for the constitution of the legal profession, national
patent laws and telecommunications access codes. We shall need to do
the same for the second order laws which govern the relationships
between these different laws, such as the bodies of private and public
international law. But the concept of legality assists the discussion by pro-
viding a more accommodating notion. It allows us to acknowledge a
greater variety of normative ordering and certainly more varieties than
the official laws of the nation state. It is also accommodating enough to
show how the law reflects the colours of economics, politics and cultures.
We can anticipate for instance that some legalities will be largely consti-
tutive, others regulatory in an instrumentally or strategically minded way,
while others again embody custom and tradition. Perhaps the reader will
allow a relaxed sense of the possibilities, so that we do not become too
caught up in definitional debates. I suggest we shall find that the WTO
agreements themselves have a feel for these broader legalities.

To trace the fields in which these agreements operate, it is necessary
to identify the patterns or matrices of inter-legality. We shall see that, pri-
marily, the agreements address relationships between legalities that are
distinguished by their geo-political origins or attachments. Essentially,
they see things in terms of foreign and local legalities. A common focus
for international and comparative law has been nation-to-nation legali-
ties. Along these lines, the foreign legality is founded in another national
legality, that of the home rather than host country. Our subject, the for-
eign supplier of services, finds that the host country’s legality conflicts
with the home country legality. This conflict becomes more complicated
when some suppliers are able to engage in comparisons between legali-
ties and possibly manipulate choice of laws so that they can connect with
the most sympathetic ‘home country’ legality they can find. The sugges-
tion is that globalization makes this strategy accessible to a wider range
of persons. In the process, national jurisdictions cut across each other



