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EDITOR’S PREFACE

The author of this book died on 8 June 1979. This is not the place to
recount the late Professor O’Connell’s achievements or to dwell upon
the untimeliness of his death at the height of his powers. Readers may
wish to refer to the assessment of his contributions to international law
by Dr. James Crawford in volume 51 of the British Yearbook of
International Law.

The editor’s task has been in one respect light and in another respect
heavy. A complete draft of each chapter had been completed by
Professor O’Connell by the end of 1978, and in consequence no
substantial parts of the work had to be written by the editor. On the
other hand it is obvious that the author would not have left the
manuscript untouched had he guided it himself to publication. That
task has fallen to an editor who has had to make what changes and
additions he thought necessary in the light of developments since
1978. In addition, the editor has had to perform the normal tasks of
checking the text, verifying the references, and compiling the tables. In
these circumstances it must be said that what merits the book has are
the author’s, and what faults it may contain are the editor’s.

The work is in two volumes, the organization of which will be
apparent from the table of contents. The second volume will appear
shortly after the first. Consideration is being given to the possibility of
a third volume to serve as a continuing commentary on the text of the
main body of the work in the light of state practice as it comes to be
influenced by the expected new International Convention on the Law
of the Sea.

The book went to press before the United Nations Third Conference
on the Law of the Sea completed its work. Since the Conference is
expected to result in the conclusion of a Convention on the Law of the
Sea, to be signed at Caracas, reference is made in the text to the ‘Draft
Caracas Convention’. The numbering and text of the articles of the
Draft Convention are those appearing in the Draft Convention on the
Law of the Sea (Informal Text), U.N. Doc. A/CONF.62/W.P.10/Rev. 3
of 27 August, 1980.

In the writing of this book, which had its genesis when the author
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was Professor of International Law in the University of Adelaide, the
author was assisted, directly and indirectly, by a large number of
persons who cannot all be named. But particular mention should be
made of the Librarian and staff of the Sir John Salmond Law Library of
the University of Adelaide (which now contains the D. P. O’Connell
International Law Collection), the Librarian and staff of the
Codrington Library, All Souls College, and the Librarian and staff of
the Bodleian Law Library at Oxford. In writing certain portions of the
book, particularly Chapter 3, the author had the advantage of examin-
ing some historical materials, hitherto not known to scholars, which
were brought to his attention by Dr. Geoffrey Marston, Fellow of
Sidney Sussex College Cambridge. Commander C. D. C. Crowley R.N.
read most of the chapters in manuscript, and Dr. D. J. Attard assisted
with the bibliography and references to legislation. Mr A. Garcia, Lic.
Dcho. (Madrid), LL.M. (Sydney) and Mr. 1. T. K. Clarke, B.A., LL.B.
(University of New South Wales) assisted the editor in the verification
of the text and references. Valuable assistance was given in relation to
particular chapters by Captain M. Calder R.A.N., Mrs. Rosemary
Allen and H.E. Mr. K. G. Brennan. A devoted band of typists at
opposite ends of the earth, led by Mrs. June Barrett, Mrs. June johnson
and Mrs. Marjorie Saul, prepared the many drafts.

Acknowledgement is gratefully recorded of grants made to the
author by the British Academy and the Nuffield Foundation, and of
the patience and professional skill of the Clarendon Press.

Sydney 1. A. Shearer
9 December 1981

EDITOR’S NOTE TO SECOND IMPRESSION

After the first impression appeared, a decision was taken by the Third United
Nations Conference on the Law of the Sea to sign the United Nations
Convention on the Law of the Sea in Montego Bay, Jamaica and not, as had
been expected throughout the Conference, in Caracas, Venezuela. For
technical reasons it has not been possible to replace the references to the
‘Draft Caracas Convention’ in the present volume with references to the
Montego Bay Convention, but in all cases the Article numbers correspond
with those of the United Nations Convention on the Law of the Sea, signed at
Montego Bay on 10 December 1982.

Sydney L. A. Shearer
1 August 1984



AUTHOR’S PREFACE!

The Third Law of the Sea Conference, at its successive meetings since
1974 in Caracas, Geneva, and New York has revealed, perhaps more
graphically than any other recent international event, the extent of the
current incoherence in international law. For the past two hundred
years there have been two main streams of doctrine respecting the
ultimate nature of the international legal system: there has been the
Grotian tradition of moral order, whereby the rules of international
law have been elucidated by reference to what the society of mankind
requires for its regular development; and there has been the Vattelian
tradition of acquiescence and consent, whereby these rules have been
promulgated by reference to the practice of States.

The difference between the two has been obscured in practice by the
common doctrine of opinio juris, that is, the doctrine that supposes
that governments act respecting legal conviction and not from motives
of power and gain. This supposition enabled jurists to bridge the gap
between describing what States do and indicating what they ought to
do —so raising the analysis from the level of anecdote to the level of the
normative.

The doctrine of opinio juris provided international lawyers with a
workable methodology which was, in past ages, best observable in the
case of maritime law: practice established the freedom of the seas and
the nature of the territorial sea, although admittedly it did not establish
its geographical extent. But the methodology has now collapsed with
the doctrine that prompted it. Governments in the matter of the Law of
the Sea no longer act by reference to what they think the law is: they set
out deliberately to break with the traditional rules in order to bring
about the changes which they seek. How else can one explain the
phenomenon of the 200-mile Exclusive Economic Zone? If not yet an
established institution of international law it is certainly on the point

' The author had not prepared a preface at the time of his death. What appears here are
extracts from an address the author gave to the 5th Commonwealth Law Conference at
Edinburgh in 1977 which may serve as a summing up of his perspective. These extracts are
reprinted with the kind permission of the Secretariat of the Commonwealth Law Conference.

The full text of the address is given in Proceedings and Papers of the Fifth Commontwealth Law
Conference, Edinburgh 1977, 415—423.
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of becoming one. It is the product of a State practice that is avowedly
based upon power and not upon formal rules. The power may be
justified on the basis of moral, sociological or other considerations, but
it is not based on deference to opinio juris.

This has plunged the theorists into perplexity. The alternative
methodology to that of opinio juris is ‘effectivity’: a rule is made or
changed simply by making it effective, and the only way to make it
effective is by the use of force. That was pointed out by Judge Read in
the International Court in the Anglo-Norwegian Fisheries Case in
1951, when he said that in maritime law ‘the only convincing evidence
of State practice is to be found in seizures, where the coastal State
asserts its sovereignty over the waters in question’.

That is a disquieting doctrine, because it supposes that the law is the
product of force and not the curb of force: it puts a premium upon
unilateral action, and it leads to the sorts of struggles which have
occurred over the Icelandic fisheries and causes one gloomily to infer
that, whatever changes are made at the Law of the Sea Conference to
underpin the unilateral actions which are occurring daily, resistance
can only be intensified and disputes thereby magnified and provoked.
Since 19485 there have been over 100 instances of the coercive uses of
navies, involving around 50 different navies, and, of these, around
four-fifths have been of a supposedly law-enforcement character, or
have been related to legal disputes over resources.

It would be rash to suppose that the Law of the Sea Conference will
settle claims to rights in all of the existing or potential disputes con-
cerning the many subjects which it is attempting to encompass. There
are limits to what can be expected of international law. It cannot solve
all of the problems of the world, as many developing countries appear
to think, and it cannot reconcile interests that are directly opposed
unless claims, demands, and aspirations are moderated. And of that
disposition there is little indication.

International Law is to be regarded not only from the point of view
of curbing violence, but also in some circumstances as a provocation to
violence. When its rules are so indeterminate that they give rise to
disputes, the only resolution it offers for settlement is to endorse
whatever comes to prevail in practice. The need to secure widespread
agreement upon rules that are definite, clear, and comprehensive, so
that the influence of power upon the outcome of contests can be
minimised, is the only thing to which all delegations at the Law of the
Sea Conference pay lip service at least. Apart from that, they are
concerned mainly with the promotion of narrow national interests,
and since these are many and mutually inconsistent, compromise is
essential for progress to be made. Reconciliation of competing claims
between countries is not the only aspect of the matter: a similar



AUTHOR’S PREFACE X1

reconciliation is required of government departments concerned with
national policies of the Law of the Sea. For countries like Senegal
national policy is a simple matter: for countries like the United States
or United Kingdom it is complicated by the many interests that have to
be taken into account.

Some countries seek to press claims of national jurisdiction into the
ocean because they need to protect the local fishing industry; others
oppose these claims because they have distant water fishing industries;
others yet are hindered by indecision because they have both sorts of
industry. Some countries are content with continental shelf rights
because they have broad shelves and offshore oil is more important
than fisheries: they are less concerned with pollution than are fishing
countries or tourist resort countries.

Other countries have narrow continental shelves and seek to appro-
priate mineral resources by linking seabed claims with fishery claims.
Yet others have both seabed and fishing interests and seek to accom-
modate both. Some countries are insular and claim jurisdictional zones
around islands, while others are not and oppose these claims. The very
question whether every island is to have a 200 mile limit, or has a
continental shelf appurtenant to it, is controversial because of the
disproportionate effects of these features on the enclosure of the sea
and the deprivation of others’ use of it.

Some countries are concerned by the growing scarcity of resources
and the fact they are non-renewable, while others are concerned to
redress the balance of economic history by immediate diversion of
these resources to the needs of their development. Some countries have
security problems arising out of espionage, subversion, smuggling, and
piracy, and are impelled towards control of waters, particularly those
enclosed by islands, for reasons of police rather than for reasons of
economics, and their claims are opposed by shipping countries whose
concern is to magnify the liberty of movement.

National policies on the Law of the Sea are a compound of interests
which often are basically irreconcilable, and the projecting of these
policies by 140 countries at the same time and in a single forum can
only lead, if not actually to incoherence, then, at least, to disillusion-
ment. Even when the new treaty on the Law of the Sea is signed at the
Conference, it will be many years before it becomes widely accepted
through ratification. In many governments some internal interests will
be mobilised to promote and others to resist ratification. The scientific
community, largely organized in technologically advanced countries,
will be hostile towards the restraints which developing countries can
be expected to promote with respect to research vessels operating in
their waters. Treasuries may be dismayed at the costs both of support-
ing international control of deep seabed mining and of providing the
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resources for policing large areas of jurisdictional waters. The opera-
tions are likely not to prove cost-effective, and fisheries will languish in
many regions because of underfishing.

Boundaries in the sea are becoming ever more difficult to draw. This
is partly because what is appropriate for division of seabed resources
may be quite inappropriate for allocation of fishing resources among
communities dependent upon them; partly because of the dispro-
portionate gains and losses resulting from geographical locations,
which give rise to questions of equitable distribution; and partly
because of technical problems, which in some latitudes, and over 200
mile distances, can become serious. If great circle lines are used they
become difficult to identify by navigators; if rhumb lines are used they
displace locations by significant margins. Policing of jurisdictional
zones will require definite boundaries, but even then will give rise to
difficulties of evidence as to location of the offence when Loran or
Omega are not available, or sets are not carried on board, and where
the land is beyond the radar’s horizon.

For practising lawyers it is clear that these new trends in the Law of
the Sea are of the greatest practical importance. Prosecutions for
violations of the law applicable to the maritime domain will increase
and defence counsel will become more expert in the evidentiary
problems raised by proof of the location of the offence as well as its
nature. The interaction of international law and municipal law is
today one of the main issues of legal action.
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