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United States Practice in International Law

Volume I: 1999-2001

Sean D. Murphy’s wide-ranging and in-depth survey of U.S. practice in international law in the period
1999-2001 draws upon the statements and actions of the executive, legislative and judicial branches
of the U.S. government to examine its involvement across a range of areas. These areas include
diplomatic and consular relations, jurisdiction and immunities, state responsibility and liability,
international organizations, international economic law, human rights, and international criminal law.
Available for the first time in one compendium, this summary of the most salient issues (including
the Kosovo conflict and the attacks on the World Trade Center and the Pentagon) will be a cen-
tral resource on U.S. practice in international law. The volume contains extracts from hard-to-find
documents, generous citations to relevant sources, tables of cases and treaties, and a detailed index.
Revealing international law in the making, this essential tool for researchers and practitioners is the
first in a series of books capturing the international law practice of a global player.

SEAN D. MURPHY is Associate Professor of Law at the George Washington University. Before joining
the Law School faculty in 1998, Professor Murphy served as legal counselor at the U.S. Embassy in
The Hague, arguing severai cases before the International Court of Justice and representing the U.S.
government in matters before the International Criminal Tribunal for the Former Yugoslavia, the
Permanent Court of Arbitration, and The Hague Conference on Private International Law. He also
served as U.S. agent to the Iran—U.S. Claims Tribunal, arguing cases on behalf of the U.S.
government and providing advice to U.S. nationals appearing before that tribunal. From 1987 to 1995,
Professor Murphy was an attorney/adviser at the U.S. Department of State, handling environmental,
politico-military, and claims matters. His several publications include an article on international
environmental liability which won the American Journal of International Law 1994 Déak Prize for
best scholarship by a younger author. In addition, his book Humanitarian Intervention: the United
Nations in an Evolving World Order won the American Society of International Law 1997 Certificate
for Preeminent Contribution to Creative Scholarship. He is a member of the Board of Editors of the
American Journal for International Law.




Foreword by Judge Thomas Buergenthal

International law practitioners and scholars frequently encounter difficulties in “finding” the
factual elements and normative components that serve as the building blocks for the sources of
international law. While treaties as an authoritative source of international law present the fewest
problems, the same cannot be said of the other two sources. To determine the existence of a
customary rule of international law, for example, one must locate relevant state practice, and test
that practice against standards of uniformity, consistency, and the requirement of opinio juris.
Proof of the existence of a general principle of international law typically requires identifying
relevant and comparable principles applicable in the world’s major legal systems.

Yet locating such practice and principles can be extraordinarily difficult since there are no means
for systematically recording how states and nonstate actors act and react over time in applying or
resorting to law in their international relations. Practitioners and scholars consequently have to rely
in large measure on national digests or repertoires that compile the relevant international law
practice and jurisprudence of individual states. The number of these digests and repertoires is
limited because they exist only for relatively few countries. Moreover, their place is increasingly
being taken by practice compilations published in international law yearbooks and journals. These
tend to be less complete and systematic than the traditional digests, although they are frequently
more current.

The instant volume is a highly welcome contribution to the field as far as the United States
practice is concerned for a variety of reasons. The last comprehensive digest dealing with that
practice, prepared by Marjorie M. Whiteman, is more than thirty years out-of-date, with just
occasional supplements prepared by the U.S. Department of State. Professor Murphy’s volume is
fully up-to-date and systematic in its presentation. But what makes this work even more welcome
and important is the breadth and depth of the coverage of this book, which is exceptional. Professor
Murphy has amassed and analyzed an enormous amount of information about the legal practice and
principles of the United States on matters relating to international law over the course of
1999-2001. Further, unlike certain other digests, including some earlier American ones, Professor
Murphy does not limit himself to reporting official positions of the executive branch of the United
States. He deals also with relevant actions of the legislative and judicial branches, often presenting
not just the positions of the U.S. government, but the reactions of other states and important
nonstate actors as well. Through commentary of his own, extracts from important and often hard-
to-obtain documents, and copious citations to assist the reader in understanding the legal context
of the reported action and in finding more information elsewhere, Professor Murphy has produced
an outstanding survey of U.S. international law practice. In doing so, he has also set a new standard
of scholarly quality for works of this type.

While the “trees” comprising the practice compiled in this volume are amply reported, this work
is also important for the “forest” it presents. The collected practice shows a United States deeply
engaged in addressing the vast number of issues confronting contemporary international law and
institutions, whether it be in bilateral or multilateral relations. Here we see a United States seeking
to assert its own legal policies abroad while at the same time being influenced by and forced to
reassess its positions in light of the actions and reactions of other states and international
organizations. What we have here is a small slice of international law in-the-making and a snapshot
of the process that helps create it. One cannot read the pages of this volume without marveling at
the myriad ways the United States is inescapably enmeshed in global legal affairs and in the ongoing
struggle of the international community to strengthen the global rule of law. Those who believe
that law plays an ever more important role in international relations will find ample support for
that proposition in the pages of this volume.
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Professor Murphy has produced a volume that is destined to endure. It is to be hoped that he will
follow it with new volumes every few years and that scholars from other nations will undertake
similar projects in relation to their own countries. Only in this way can we hope to obtain a
realistic assessment of the dynamic processes that contribute to the creation of contemporary
international law.

Thomas Buergenthal
The Hauge
December 2001
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