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Foreword by Judge Stephen M. Schwebel

It is not unusual in the most elevated circles of international law to hear envious grumblings about
the exceptional influence on the development of customary international law of the United Kingdom
and the United States. It is a fact that they have had and do have extraordinary influence in the
fashioning of international law. That fact flows first of all from the power that the British Empire and
the United States of America have exerted internationally for more than two hundred years. Elements
of that power have been the international trade that their economies have promoted and the naval
might that their governments have projected. Their influence derives as well from the nature of the
British and American democratic polities, based as they are on law. Still another significant factor is
that the academic and scholarly contributions of British and American international lawyers to the
development of international law are unsurpassed.

But still another element of the influence of these great English-speaking States on the content of
customary international law is that their practice is published. For the practice of States to influence
the development of international law, that practice must be known. “International custom, as evidence
of a general practice accepted as law,” is generated not only by the actuality of that practice but by the
dissemination of the evidence. In the publication of their practice, the United States and the United
Kingdom have long been in the lead.

In recent decades, other States, principally European, have followed their lead, an increasing trend
devoutly to be wished and encouraged throughout the world. The processes of the progressive devel-
opment and codification of international law by the United Nations (and earlicr by the League of
Nations) have brought to light the practice of large numbers of States on certain topics.

At the same time, the U.S. government no longer devotes the resources to publication of its practice
that it once did. The great Digests of International Law edited by Moore, Hackworth, and Whiteman
and their predecessors are not being sustained, nor are the richly annotated annual volumes of U.S.
practice so helpfully published in years after the appearance of Whiteman’s great Digest, edited with
devotion by Marian Nash, being maintained. The Department of State Bulletin is no longer published,
although annual collections of documents are being published since 2001. Thus it fell to the American
Journal of International Law to fill the gap. That has been done with great success in the Journal’s
sections on the contemporary practice of the United States.

This is the second volume of United States Practice in International Law that Professor Sean
Murphy has drawn from the pages of the Journal and amplified and embellished with a fine sense
of what is important and what otherwise might be overlooked. The first volume was received with
great praise. The reception of this volume will be no less positive. Professor Murphy sets out U.S.
practice — and reactions to that practice ~ in a comprehensive and balanced way. That practice is
unmatched in its volume and its reach, for no other State is as pervasive an international actor as
is the United States. Whether that practice matches U.S. preachment is another question. But for
that practice to be appraised, it must be made available. To that important end, Professor Murphy’s
renewed contribution is outstanding.

Stephen M. Schwebel

Washington, D.C.
January 2005
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