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INTRODUCTION

"[Bankruptcy] gives to the honest but unfortunate debtor . . . a new op-

portunity in life and a clear, field for future ¢ffort, unhampered by the
pressure and discouragement of pre-existing debt.” Local Loan v. Hunt,
292 U.S. 234, 244 (1934).

This legal almanac discusses the law of bankruptcy as it relates to the
individual. In 2005, individual debtors filed 2,039,214 non-business
bankruptcy petitions compared to 874,642 filings ten years earlier in
1995. This figure represents 98.11% of all bankruptcy filings, business
and non-business. These statistics demonstrate the growing financial
problems facing many Americans today.

Bankruptcy is a legal method under federal law by which an individual
may resolve or restructure their financial affairs when they are faced
with debt problems. This almanac presents an overview of bankruptcy
law and the bankruptcy court system, with a focus on the remedies
available to the individual faced with personal indebtedness. The pro-
cedural steps the individual debtor must take in order to obtain debt
relief and restructure his or her finances are also explored.

This almanac also explains the various documents which must be
filed, the automatic stay protection, the exemptions available to the
debtor, the difference between dischargeable and non-dischargeable
debts, the bankruptcy chapters under which an individual debtor gen-
erally files his or her case, and the role of the trustee during the
process.

The Appendix provides resource directories, sample forms, applicable
statutes, and other pertinent information and data. The Glossary con-
tains definitions of many of the terms used throughout the almanac.
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CHAPTER 1:
OVERVIEW OF BANKRUPTCY LAW

THE ORIGINS OF BANKRUPTCY LAW

The origin of the word “bankruptcy” can be traced back to Italy during
the Medieval Period. When a businessman was unable to pay his debts,
the practice at that time was to destroy his trading bench. From the
term “broken bench” or “banca rotta” comes the word “bankruptcy.” In
that period, tradesmen unable to repay their debts were dealt with
harshly. Protecting the interests of the creditors was of paramount con-
cern. The primary focus in that period was on recovering the interests
of the creditors.

In England, the first official laws concerning bankruptcy were passed
in 1542, under Henry VIII. A bankrupt individual was considered a
criminal and was subject to criminal punishment. Penalties were se-
vere and ranged from imprisonment to the death penalty.

In the United States, prior to the enactment of the bankruptcy laws, in-
dividuals risked being sent to a debtors’ prison if they were unable to
pay their debts. The focus was still on protecting the creditor and fail-
ure to pay a debt was looked upon as a very serious offense. This
mindset began to change in the late 1800s when laws were enacted to
assist persons who found themselves in financial trouble.

THE EMERGENCE OF BANKRUPTCY LEGISLATION

Article 1, Section 8, of the United States Constitution authorizes Con-
gress to enact “uniform Laws on the subject of Bankruptcies,” how-
ever, the early federal bankruptcy laws were temporary responses to
bad economic conditions. The first official bankruptcy law was enacted
in 1800 in response to land speculation and was repealed in 1803.

In 1841, in response to the panic of 1837, the second bankruptcy law
was passed but was soon repealed in 1843. In response to the financial

Individual Bankruptcy and Restructuring 1



OVERVIEW OF BANKRUPTCY LAW

crises caused by the Civil War, Congress passed another bankruptcy
law in 1867, which was subsequently repealed in 1878.

The economic upheaval of the Great Depression led to the enactment of
the Bankruptcy Act of 1933 and the Bankruptcy Act of 1934. This leg-
islation culminated with the Chandler Act of 1938, which included
substantial provisions for reorganization of businesses.

GOVERNING LAW

In 1978, Congress enacted the “Bankruptcy Code,” which is the uni-
form federal law that governs all bankruptcy cases. The Bankruptcy
Code is codified as Title 11 of the United States Code. The Bankruptcy
Code made it easier for both businesses and individuals to file for
bankruptcy protection and reorganize their debts.

The primary goal of the federal bankruptcy laws is to give debtors a
fresh start by releasing the debtors from personal liability for certain
debts. This release is known as a bankruptcy discharge. The discharge
prohibits creditors from taking any further action against the debtor to
collect on those debts.

The procedural aspects of the bankruptcy process are governed by the
Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and
local rules of each bankruptcy court. The Bankruptcy Rules contain a
set of official forms for use in bankruptcy cases.

The Bankruptcy Code, Bankruptcy Rules, and local rules set forth the
formal legal procedures for dealing with the debt problems of individu-
als and businesses. A record number of business and individual bank-
ruptcies were filed in the 1980s and early 1990s.

Before filing for bankruptcy, one must research the law and procedure
in his or her own jurisdiction. Bankruptcy law was federally enacted,
and was intended to be uniform across the country. However, when
conflicts arise in a particular case, a decision is made by the bank-
ruptcy court in which the case is pending.

Unless an appeal is taken to the federal level, or the legislature inter-
venes to establish a uniform ruling, the various local decisions would
be the law in that jurisdiction until statutorily changed or overruled at
the appellate level.

Therefore, the reader is advised to check the law and practice of their
own jurisdiction before filing a bankruptcy petition. Further, if the
debtor’s financial situation is particularly complex, it is advisable to
consult a lawyer before proceeding.

2 Individual Bankruptcy and Restructuring



OVERVIEW OF BANKRUPTCY LAW

The Bankruptcy Code has been amended several times since its
enactment.

The Bankruptcy Reform Act of 1994

On October 22, 1994, the Bankruptcy Reform Act of 1994 was signed
into law. The 1994 Act contained many provisions for both business
and consumer bankruptcy, including:

(i) Provisions to expedite bankruptcy proceedings;

(ii) Provisions to encourage individual debtors to use Chapter 13 to
reschedule their debts rather than use Chapter 7 to liquidate;

(iii) provisions to aid creditors in recovering claims against bankrupt
estates; and

(iv) the creation of a National Bankruptcy Commission.
The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005

The Bankruptcy Abuse Prevention and Consumer Protection Act of
2005 became effective on October 17, 2005. The Act contains the most
comprehensive changes in bankruptcy law in over two decades. This
almanac sets forth bankruptcy law and procedures under the amended
Bankruptcy Act. Some of the major changes include:

(i) A provision under which the bankruptcy attorney must make a
reasonable inquiry to verify that the information contained in the
debtor’s petition and schedules is well-grounded in fact. The attor-
ney’s signature on the petition serves as certification that the infor-
mation contained in the schedules is correct;

(ii) A “means test” for Chapter 7 eligibility, under which a creditor or
the trustee can bring a motion to dismiss the debtor’s case if it is de-
termined that the debtor’s income is greater than the state median
income. If the debtor’s current monthly income exceeds a certain
standard, abuse is presumed and the debtor may be placed in a
5-year repayment plan under Chapter 13.

(iii) A 5-year plan duration for a Chapter 13 debtor whose income ex-
ceeds the state median income.

(iv) A mandatory credit counseling provision under which a prospec-
tive debtor must undergo credit counseling from an approved, non-
profit credit counseling agency within the180 day-period prior to
filing. The credit counseling must be provided by a nonprofit budget
and credit counseling agency approved by the U.S. trustee or bank-
ruptcy administrator. There is an exception to this requirement in
case of emergency. In addition, after filing a bankruptcy case, an in-
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