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Preface

THIS BOOK IS THE FIRST in a new series designed to blend traditional materi-
als and teaching styles with experiential education materials and teaching styles.
The books in the series will cover the mainstream courses in legal education. The
books are not supplements but instead are meant to cover full courses.

This book, Experiencing Civil Procedure, includes the core civil procedure
cases, excerpted as they are in traditional casebooks. It includes the necessary
statutes and rules and obviates the need for students to purchase an additional
statutory/rule supplement. These materials are meant to support teaching the sub-
stance of civil procedure law in traditional modes. Much of the course supported
by this book will be indistinguishable from traditional Civil Procedure courses.

But this book then departs from tradition by including fewer notes and
additional readings from law reviews and treatises. Those materials are gener-
ally available and may be accessed by those who wish to read them. Instead of
those materials, the book includes scenarios and experiential assignments. These
scenarios and experiential assignments are meant to place the student in the role
of lawyer, doing civil procedure work done by beginning lawyers.

Students learn from traditional teaching methods, but they gain greater
insights into the meaning, the theory, and the function of the law when they must
use the law. Many students say that they learned law when they later used it in
clinics, externships, or summer work experiences. Of course they did learn dur-
ing the traditional course, but in a way they did not realize the gain in knowledge
until they later used the law they learned in their courses. In this book’s design,
students learn the substance of the law and immediately use is. Closing the time
between acquisition of knowledge and its use further solidifies the gains students
can make in their advance toward becoming professionals.

— James Moliterno
March 2013



EXPERIENCING
CI1viL PROCEDURE



Table of Contents

PREFAGE. « o s + ¢ s s s = & o & & o o & « o a5 s s o s s s 2 = & = o o « a X1
CHAPTER 1 l AN DOVERVIEW OF THE LITIGATION PROCESS l
A.HOWA CIVILACTION WORKS . . ... .oiviiiiiiinininneineennneas 2
Rule Material FREP 1,2 «cc o v oamnosies s insis s ssiosaions s oo w5575 7.5 2
Designing a Dispute-Resolution System ............................ 2
Summary of Civil Procedure Law .................oooiiiiiiini ... 6
B.BASIC MATERIALS FORSCENARIOS ... ...iouniiininiinnananeaannns 16
O EEGEE m 553,5 Suiiuue Juuvmeng guisgaps s, suomone: smwerse s sne saonlasinslen, 2T FTY:an Sl PLATCNPLA & 17
CONTEACE CREEL o cesiwians sisranmmsisie sio aie wisasmmasociidereda s s olacsm bl e ol ¥ B & 17
Advanced, Blended Case ... 18
CHAPTER 2 | JURISDICTION AND VENUE E
A.SUBJECT MATTER JURISDICTION ... ..uuitireinnnanananneannanenns 25
Constitutional Material, article IlT sectionTand2.................... 27

1. Federal Questions . .. ....vvvnvnvnnnonnneronsanesoanneennesenns 27
Statutory Material 28USC 1331 . ...t 27
LouisvilleiRR W MO - s vz iz mis on 50 w1 sisowssmonond mosnsnl ol brdork e 27

Grable ¢ Sons Metal Products v.Darue . ............ooveeeeann.. 30

INOTES 55555505507 %595 506 5 515 505,57 005 518 80 00 6065 559 55 510 517 008 517 36066 8685 36

2. Diversity of Citizenship ..., 36
Statutory Material, 28'USGC, 1332 . oo anavavss sianpadunis siwsnavmnmss 36
Strawbridge v. CUTHS . - o wsmpmonsrs v sis s 06 ws w6 a5 o5 v/s 55,05 w8 9 38

DNOEIIR 7000 5705 Ao M TR B e momonaa Fonihainommas i A TIAGAR B 5T 553 38

3. Removal Jurisdiction. .. ........ouiiiirii i 40
Statutory Material 28USC 1441, 1446 . .. ... ooviniiiaiananannn. 40
Example Documents . ..........ouutiiuiiiiiiianiannieann.. 43
Experiential Assignment............ ..., 45

4. Supplemental Jurisdiction ... 46
Statutory Material, 28USC1367.. . ....ovvriiniiiiiiiinennn.. 46

Experiential Assignment ... ... ... ... ... i, 47




| vi EXPERIENCING CiviL PROCEDURE

B. PERSONAL JURISDICTION . .. 0tttuittatnsennenneenennesnesnensenns 47
Constitutional Material, 5th and 14thAmendments . ................. 48
Long AT S At e sm som s s s E v A T ST S AL, ST ISR 49
Rule Material FRCP 4 ;.. ,oucvio cinvissieoinmis s siie s s siess 66 560554000040 50

Pennoyer v. Neff. . ..o 54
World-Wide Volkswagon v. Woodson . ............ccoviiiiiiiinn.. 62
Asahi Metal v. Superior Court of California ....................... 70
Rio Properties v. Rio International Interlink ....................... 79
NOTES 51 176 976578578 52378 JESTHE PUT ¥E M7 W& 5190 56 AAHTRFRTPEATATRE WE 206 976 906 87
Experiential Assignment .......... ... i 88

Co VERUE:: 5.5 575 515 50 25008 s 905 15 575 905 47 105 W8 915 508 3 375 903 W8 957 W 05 00594 35 05 o0 88

Statutory Material, 28 USC 1391, 1404 .. ......cooviiuriniinniinnn, 88
Piper Aircraft v.ReYNO . ...ttt 90
Experientid] ASSTEAIMENE « s oem s awme v ws o s s we e w6 5 5 a0 & 475 b o 97

CHAPTER 3 | STATE LAW IN FEDERAL COURT o9

Statutory Material 28U USC 1652. . ......viviniiinneininioenanenenens 99
SWHIEVTYSOM s 3v w005 vmmsnsossimmsms@swonsmaseosdsssnnssinis 100
Brienh ToMPKIRS. o: iy wsmews 01552550 heme iR D05 B mom i m s bimS 103

NGBS 75 7 5 g R R 55 D55 555 o g n s sm e o om oy oo 20 o 5 o 0 o By B oy S 109
Gasperini v. Center for Humanities .. ............cocouinuuueee... 113

Experiential Assignment . ..........ouiiiiiiiiiiiiii . 124

CHAPTER 4 | PLEADINGS AND PARTIES ]_25
A PLEADINGS < 5 mensiasin s o svorem s7675:5 s1bve 370.8 810,676 57/478 § @186, 5 86 5,608 56 878.5.5.3 127
Rule Matetial, FRCP'Z 8 9, 10, 11, 13,55 . «o: sssssas asavmon s smamsss 127
INOTES! 5.5 5051575 ¢ 05008 ¢ 5005 5 5900570 15605556 S0 5588 515655 o v 57 5 136
Example Documents. ...ttt 141
Experiential Assignment .......... ... ... i 154
B JOTRDER v wveisccisrs cisin 57030008 5700500 s s secmsns csssvmemsa ot o foslako Sionalive 154
Rule Material FRCP 14, 18, 19,20, 21 ... ovveeiie i eiieeannn 155
United Mine Workers of Americav. Gibbs . .. ..............c..couv.n. 158
Pattfer Vs FHATVEY sron s oswessimrsnrs s s m s siemsommssmes ssveims as a6 162
INOTES w050 01005, 5100570 5108155107819 580 5782878131011 S O80T 15 URISTS 6.5, 9,005, 86.5,5 170

Experiential ASSIBNMEHE <o uviwnosumenssesesssnsssnsssssisms s 170




TABLE OF CONTENTS vii |

CHAPTER 5 | MOTIONS TO DISMISS 173
Rule Material FRCP 12 ... ...t 174
Bell Atlantic v, TWOMDIEY ..« « cuswvnvwswonswswi ssmsmsasmgmsasmsasy 177
Asheroft wIQb@L... ... «as vosismovssssamswiss o8 aim s s esas s es s 186

Igbal and Twombley Transform Federal Litigation:
Courts Are Unevenly Applying Two Infamous Supreme

Court Decisions, InsideCounsel Magazine ..................... 200
Example Documents. ..........ooiiiiiiiiiiiiiiiiii i 203
Experiential ASSISHMONAL v ooy owomsmons 508 ot aim s womsm sm o swene s o3 217
Complaints in Frensch, Cash and Williamscases. .................... 218

CHAPTER 6 l CASE MANAGEMENT, ADR 225
Rule Material ERUPI6, 41,68 vy vvswansmbibng s o 016 58 s amassss 228
Marele v CRBSHY. + ssssvss svvssvionims s s 55 05550508 S SES0HTTE R 234
Example IDOCUMIERES:: ¢ ar 15557 55 wa mbime 506 nreis o8 55 515 5167 05405 525 w0 mn 243
How Strictly Should Pretrial Orders Be Adhered To? ............... 252
R.M.R. v. Muscogee County School District ... ..................... 257
Experiential Assignment . ...ttt 263
CHAPTER 7 | DISCOVERY PRACTICE 265
Rule Material FRCP 26-36 ... c.ovuuiteiiiieeieei i aeeenss 266

A MECHANIOS! , i 556 wra 000 50 3 ¢ 005 s ses s psrion Eesfubias o ws w s/wd mims m o e 288
B..SCOPE AND OBYECTIONS ¢ 5565645 5505055 5w 6w emsasssnennneesesosses 290
Upjohn v. United States. . ..........o.cuinuiinaneaiananneann.. 290
Preparing a DepositionIndex ..., 298
Experiential Assignments ............ ... o i 299
Depositions in the Frensch, Cash and Williamscases ................. 301

C. COMPULSION AND PROTECTION ............c.ooiiiiuniinneannn.. 331
Rule Material FRCP 37 .. ..ottt eee e 331
Zubitlake v USB WarDUIE .« o-s xie wss waslomsn ssbw s smsmepss i o 3o 335
Example DOCHIEHTS: <« v se e s a5 a8 sromiaiivs o vmiasiom o6 o1 o0 s8am) s ims 346
Experienitial ASSIPNIENIS <o v essmmams s w sie st s ssiscnsrs o § 06 s vm 350
CHAPTER B8 | MOTIONS FOR SUMMARY JUDGMENT 351

A.NOTE ON BURDENS AND PRESUMPTIONS . ... .uiiienarenanannnnns 352




| viii

EXPERIENCING DCIVIL PROCEDURE

B.SUMMARY JUDGMENT ... ...tiitiniinnieieterereeeineseninnnsenss 359
Rule'Material FREP S « s vss csasmsainrsins@sesmsseimisssse s scics 359
Celotexv. Catrett. . .....c.oiiiiiiniiniissesasisisssasssaasngsss 361
Example Documents. ....... .. ..ottt 371
Experiential Assignment .......... ... .. ... i 379
CHAPTER 9 I JURY TRIAL RIGHT 381
A THEBASICRIGHT .. ...ttt 382
Constitutional Material, 7th Amendment........................... 382
Rule Material FRCP 38,39 . ...ttt 382
Chauffeurs, Teamsters and Helpers Local 391 v. Terry . .............. 383
INOTES o1 vsosmswsmsnessnsmsessssomesssssssses s s e s sos s asss 392
Experiential ASSIENMCHE «.visisisisssinissmsmisibiienisinaaininss 394

B. JuDGMENT DURING AND AFTER TRIAL,

DESPITE OR INSTEADOFA JURYVERDICT. .. ......vvvvirinennnn 395

Rule Material FRCP 50,59, 60 . ... ..o uvnie it tiiinet e 395
Ackermann v. United States. .. ........c.couuuueeiniinene e, 399
NOTE ottt et e e e e e e 405
Experiential Assignments ......... ... ..o i, 405

C. PROCEDURES TO FACILITATE JUDGMENT BY JUDGE OR JURY......... 405
Rule Material FRCP 51, 52, 54 .o oo oo e et 406
Experiential Assignment . ...t 408
CHAPTER 10 | FRECLUSION DOCTRINE 409
Rush v. City of Maple Heights. .. ........cooiiiiiiinieineannnn. 409
Parklane Hosiery v. Shore. ........cooiiiiiiiiiiiiiiinineann.. 415
N 1 425
Experiential Assignment .............iiiiiiiiiiiiiiiieininannn... 426

Example DOCUMENE: < s e o ws sussmosnsssissnssnnssssnssnnsissieiosonn 427




CHAPTER 1

An Overview of the
Litigation Process and This Book

THIS BOOK IS MEANT to support a course in Civil Procedure in which
students are active, engaged participants, doing basic civil procedure work of
lawyers along the way.

There are three main types of materials covered in the Civil Procedure course.
First and most prominent, much of the Civil Procedure course is rule-bound. The
Federal Rules of Civil Procedure, first adopted in 1938, govern most of what happens
in civil litigation in federal courts. Nearly all the states have procedure codes mod-
eled on the federal rules. They are the basis of chapters 4, 5, 6, 7, 8, and 9 of this book.
Rules can be tedious and difficult to read, but there is no substitute for carefully
parsing the words of the FRCP. Most of the answers to civil procedure questions are
found in the language of the rules themselves. Second, the U.S. Constitution and
statutes form the basis for some topics in the Civil Procedure course. Mainly, they
govern the fundamental concepts of jurisdiction (chapter 2), the delicate federalism
topic of the use of state law in federal courts (chapter 3), and the basis for the rules
material governing the jury trial right (the 7th amendment in chapter 9). Always,
the due process clauses of the 5th and 14th amendments are a backdrop for the fair-
ness of process across the range of Civil Procedure topics. Third, some general legal
principles, mostly from the common law, have developed that make the civil dispute
resolution process work. The doctrine of preclusion is the best example (chapter 10).

11
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But so, too, are the concepts relating to burdens of proof and presumptions (chapter
8). When constitutional and statutory authorities are the main focus, the Civil

Procedure course sometimes feels like a Constitutional Law course. When the

general legal principles are being studied, it feels like a common law course such

as Property or Torts. And when, as is true for the vast majority of the course, the

rules are at the center of discussion, it feels like nothing else, except perhaps the

parts of the Criminal Law course in which the Model Penal Code is being stud-
ied or parts of the Contracts course in which the Uniform Commercial Code is

being studied. Noticing what part of this course you happen to be in can be quite

helpful to your studies.

A. How a Civil Action Works

Rule Materials

Rule 1: Scope and Purpose

These rules govern the procedure in all civil actions and proceedings in the United
States district courts, except as stated in Rule 81. They should be construed and
administered to secure the just, speedy, and inexpensive determination of every
action and proceeding.

Rule 2: One Form of Action
There is one form of action—the civil action.

1. Some Design Questions: If you were designing a civil dispute resolution system,
how would you answer the following questions?

1. Should the plaintiff get to choose among alternative courts to hear case?

2. What should start the process?

ol

Should defendant be notified? How?

4. Should defendant ever have a say in where a case is brought?

5. What should happen after the matter begins?

6. How, ifat all, should information be formally gathered and exchanged?
7. Should all cases go to trial?

8. If not, which ones should go to a trial? How should other

cases be resolved?
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9. At trial, what should happen when the evidence seems like a tie?

10. What about juries? Yes or no, always or sometimes? Should a jury
decision have to be unanimous or should majority be enough?

11. How should “judgments” results work? What should happen

after a party wins?

12. What if a related claim is brought later?

13. What if a similar case has been decided elsewhere?

2. A Checklist: In the U.S. model of civil litigation, no two cases proceed in exactly
the same way. But it is possible to form a general chronology of events of civil
litigation understanding that there are many exceptions that cause the general
order to be different. Here is a sort of checklist of the steps of a civil action with
the relevant Federal Rules of Civil Procedure listed in parentheses. Use it to form
a sense of where the law and this course will lead you.

STEPS FEDERAL RULE
« Complaint (7, 8,9, 10)
« Service of Summons
and Complaint (4)
. Default (55)

« Answer and Counterclaim
« Joinder Issues

. Answer to Counterclaims, Cross-
Claims, Third-Party Claims, if any

- Mandatory, Initial
Discovery Exchange

« Scheduling Order
- Amendments to Pleadings

« Motion to Dismiss

(same as complaint)

(14, 19, 20, 21, 22, 24)

(same as complaint)

(26)
(16)
(15)
(12)
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STEPS FEDERAL RULE
. Interrogatories (33)
« Depositions (30)
- Requests for Admissions and
Production of Documents (36, 34)
« Discovery Sanctions (37)
. Various Non-Dispositive Motions (7)
« Motion for Summary Judgment (7,56)
. Pretrial Order (16)
. Judgment as a Matter Of Law (50)
« Proposed Findings of Fact and
Conclusions of Law/ Jury Instructions (51, 52)
. Verdict (49)
« Judgment Order (54)
« Post-Trial Motions (59, 60)
. Notice of Appeal (Federal Rule of
Appellate Procedure 3)

3. Basic Court Structure: This simple chart (opposite) indicates the basic court

structure in the United States and the lines of direct appeal. The names of courts
vary from state to state, but in generic terms, most state court systems follow the
pattern on this chart. A few states have no intermediate court of appeals. Notice
that the direct appeal from the state court of last resort is to the U.S. Supreme

Court, not to the federal district court.



