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Part I
The Executive






[1]

THE EXECUTIVE BRANCH IN THE
INTEREST-GROUP THEORY OF
GOVERNMENT

W. MARK CRAIN and ROBERT D. TOLLISON*

I. INTRODUCTION

A.s the Federalists designed it, there are two ways in which a bill can
become a law in U.S. legislatures. Bills become law which obtain a simple
majority in both houses of the legislature and the signature of the chief
executive, or which obtain two-thirds majorities in both houses without the
consent of the chief executive (in both cases bills are subject to judicial
review). The economic approach to politics and regulation has made genuine
progress in the analysis of various aspects of this legislative process. For
example, the legislature and the independent judiciary have been the sub-
jects of a good deal of the recent attention of scholars in this area.! The
question, however, of how the agents in the legislative process are intercon-
nected by the rules for passing laws has received only limited attention in the
literature. Most particularly, and the issue of concern in this paper, the role
of the executive veto in an interest-group theory of government has not been
explored. Before turning to our approach of explaining vetoes as a means of
enhancing the durability of legislation (by analogy to Landes and Posner’s
theory of the independent judiciary),? we will review briefly the field of
alternative hypotheses.

A primarily theoretical approach to the veto centers around applications
of the Shapley-Shubik? index of voting power. In this approach the voting

* Center for Study of Public Choice, Virginia Polytechnic Institute and State University.

! See especially Isaac Ehrlich & Richard A. Posner, An Economic Analysis of Legal
Rulemaking, 3 J. Legal Stud. 257 (1974); William M. Landes & Richard A. Posner, The
Independent Judiciary in an Interest-Group Perspective, 18 J. Law & Econ. 875 (1975); George
J. Stigler, The Sizes of Legislatures, 5 J. Legal Stud. 17 (1976); W. Mark Crain, On the
Structure and Stability of Political Markets, 85 J. Pol. Econ. 829 (1977); Robert E. McCormick
& Robert D. Tollison, Legislatures as Unions, 86 J. Pol. Econ. 63 (1978); W. Mark Crain &
Robert D. Tollison, Constitutional Change in an Interest-Group Perspective, 8 J. Legal Stud.
165 (1979) [hereinafter cited as Crain & Tollison, Constitutional Change].

2 Landes & Posner, supra note 1.

3 L. S. Shapley & Martin Shubik, A Method for Evaluating the Distribution of Power in a
Committee System, 48 Am. Pol. Sci. Rev. 787 (1954).
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power of a legislative body is inversely related to its size, and since the veto
constitutes the executive branch as a third house of the legislature (subject to
provisions for overriding vetoes by the legislature), the chief executive can be
seen as possessing a great deal of voting power relative to the other two
houses in a tricameral system of legislation. In fact the chief executive em-
bodies approximately one-sixth of the voting power contained in the three
houses. Brams* offers an instructive review and interpretation of this litera-
ture, to which the reader may refer for additional references and discussion.
Our concern with the voting-power approach is that it contains little predic-
tive power. Since we want to devise a predictive theory of the executive
veto, this type of approach offers only the grossest type of help in this regard
(e.g., more power means more vetoes?).

A second approach to the role of the chief executive dates from The
Federalist and finds its modern incantation in The Calculus of Consent by
Buchanan and Tullock.’ Hamilton, for example, observes in The Federalist
No. 73 that

A man who might be afraid to defeat a law by his single VETO, might not scruple to
return it for reconsideration; subject to being finally rejected only in the event of more
than one third of each house concurring in the sufficiency of his objections. He would
be encouraged by the reflection, that if his opposition should prevail, it would em-
bark in it a very respectable proportion of the legislative body, whose influence
would be united with his in supporting the propriety of his conduct in the public
opinion. A direct and categorical negative has something in the appearance of it more
harsh, and more apt to irritate, than the mere suggestion of argumentative objections
to be approved or disapproved by those to whom they are addressed. In proportion as
it would be less apt to offend, it would be more apt to be exercised; and for this very
reason, it may in practice be found more effectual. It is to be hoped that it will not
often happen that improper views will govern so large a proportion as two thirds of
both branches of the legislature at the same time; and this, too, in spite of counter-
poising weight of the Executive. It is at any rate far less probable that this should be
the case, than that such views should taint the resolutions and conduct of a bare
majority. A power of this nature in the Executive, will often have a silent and
unperceived, though forcible, operation. When men, engaged in unjustifiable pur-
suits, are aware that obstructions may come from a quarter which they cannot
control, they will often be restrained by the bare apprehension of opposition, from
doing what they would with eagerness rush into, if no-such external impediments
were to be feared.®

This view essentially rests on a separation-of-powers argument. The veto
equips the chief executive with a means of insuring that legislative bargains

4 Steven J. Brams, Game Theory and Politics 157-97 (1975).
$ James M. Buchanan & Gordon Tullock, The Calculus of Consent 248 (1962).
¢ The Federalist at 480 (Modern Library ed. 1941).
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which meet the approval of a majority of the voters are the only ones
accepted, and the minimum size of logrolling coalitions is thereby raised.
The role of the veto is to control the external costs that minority-inspired
legislation places on the citizenry. The problem that we find with this nor-
mative approach to vetoes is that the chief executive is construed as a vacu-
ous good guy who seeks to protect the interests of the majority. This view
flies in the face of the myriad of special-interest measures that are not only
passed by both houses and signed by the chief executive, but are also in
many cases proposed by the executive branch.

In this paper we will propose a positive theory of the executive branch and
its relation to the legislative process as manifested in the casting of vetoes.
Our theory builds on the fundamental study of the independent judiciary
from an interest-group perspective by Landes and Posner.” They argue that
granting the judiciary independence with life tenure for judges is a way to
increase the durability (and hence the present value) of special-interest legis-
lation. This result follows because judges rarely nullify or hold laws uncon-
stitutional under these circumstances. Indeed, judges exhibit a pronounced
tendency to resolve legal disputes in terms of the expressed intentions of the
legislature which originally enacted the law. This sort of behavior by an
independent judiciary increases the net worth of bargains reached between
legislators and special interests, especially by contrast to a situation where
each legislature appoints its own slate of judges and attempts to repeal the
legislative bargains reached in previous sessions of the legislature.?

In their analysis, however, Landes and Posner overlook the analogy be-
tween the veto power of the chief executive and the nullification power of the
independent judiciary. We will pursue the functional equivalence between
these two powers in an interest-group theory of government in this paper.
We argue basically that the veto power is a means of enhancing the durabil-
ity of legislation, just as are the independent judiciary and the procedural
rules of the legislature in the Landes-Posner theory. In effect, we will argue
that the veto power raises the costs of reneging on previous legislative con-
tracts, and as such we expect to observe more vetoes in cases where attempts
are being made to renege or to alter substantively previous legislative con-
tracts with special interests. For example, larger majorities (independently
of party) in the two legislative houses reflect a lower cost of reneging on
existing legislative contracts with special interests. Somewhat paradoxically,
then, from an interest-group perspective we expect to observe more vetoes
when a chief executive confronts large majorities, even of his own party, in

7 Landes & Posner, supra note 1.

8 As we will discuss below, Landes and Posner also stress the role that legislative procedures,
such as majority voting, play in enhancing the durability of special-interest legislation by
making it more difficult to repeal laws once they are enacted.
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the legislature. We also expect that the veto as a source of durable legislation
will be traded off efficiently against other sources of durability. For example,
where turnover in the legislature is lower, there will be less need for the veto
as a source of durable legislation.?

The paper proceeds as follows. A theory of the executive veto from an
interest-group perspective is developed and contrasted to the Landes-Posner
theory of the independent judiciary in Part II. An empirical test of the major
implications of the theory using data on vetoes across state governments in
the United States is presented and discussed in Part III. Some concluding
remarks are offered in Part IV.

II. THE EXECUTIVE BRANCH AS AN ENFORCER OF LONG-TERM
PoLiTICAL CONTRACTS

As Samuels points out in his comment on the theory of the independent
judiciary offered by Landes-Posner, they do not consider the role of the
executive veto in their analysis.!® The analogy between the executive branch
and the independent judiciary in the interest-group theory of government is
straightforward, though Samuels does not draw it.

Landes and Posner base their argument on the concept of a market for
special-interest legislation (e.g., a law which restricts entry into an industry)
in which the legislature sells laws and special interests buy them. The price
that a winning special-interest group would bid will depend to a large extent
on how durable their legislative protection is expected to be. In private sales
and contracts there are legal sanctions to deal with the event of nonperfor-
mance by a seller or buyer. There are no similar legal sanctions in politics,
which raises the question of how long-term political contracts are enforced.
Landes and Posner point to two important sources of durable special-interest
legislation.

First, the procedural rules of the legislature can impart durability to a law
once it is initially passed. For example, a majority-voting requirement
makes the passage of legislation a costly process so that, once a law is on the

® Hamilton, in The Federalist No. 73, also recognized the effect of the veto in promoting

more durable law, but in the sense of promoting “good” law rather than sustaining “bad” law.
It may perhaps be said that the power of preventing bad laws includes that of preventing
good ones; and may be used to the one purpose as well as to the other. But this objection will
have little weight with those who can properly estimate the mischiefs of that inconstancy and
mutability in the laws, which form the greatest blemish in the character and genius of our
governments. They will consider every institution calculated to restrain the excess of law-
making, and to keep things in the same state in which they happen to be at any given period,
as much more likely to do good than harm; because it is favorable to greater stability in the
system of legislation. The injury which may possibly be done by defeating a few good laws,
will be amply compensated by the advantage of preventing a number of bad ones.

The Federalist, supra note 6, at 478.

' Warren J. Samuels, Comment, 18 J. Law & Econ. 907 (1975).
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books, it is unlikely that it will be repealed or substantively altered in the
near future. Hence, aspects of legislative organization such as majority vot-
ing, bicameralism, the committee system, the seniority system, and so on can
be seen as increasing the expected lifetime of a special-interest law. In the
Landes-Posner theory higher costs in the legislative process lead to more
durable and therefore to more valuable special-interest legislation as re-
flected in a rotation of the demand curve for special-interest legislation to the
right.!!

Second, the independent judiciary is an equally important source of dura-
ble law. This follows because (a) judges rarely nullify or hold a law uncon-
stitutional (an empirical observation), and (b) in the event of a legal dispute
over the meaning of a law, judicial methodology tends to lead to an interpre-
tation of the law in terms of the intentions of the enacting legislators. On
both counts the independent judiciary increases the durability and hence the
present value of special-interest legislation. One might think of the contrast-
ing case where each legislature appointed its own slate of judges and pro-
ceeded to try to undo the legislative bargains reached by preceding legisla-
tures. In such an environment demanders of special-interest legislation
would not be willing to bid very much (if anything) for protection which was
effective only for the term of the existing legislature. The grant of indepen-
dence and life tenure to judges, then, can also be seen as rotating the demand
curve for special-interest legislation to the right by imparting greater durabil-
ity to legislative contracts with special interests.

Presumably, investments in institutional arrangements in the legislature
and the judiciary which give greater durability to political contracts are
proximately optimized. For example, a stricter voting rule in the legislature
would imply less need for judicial independence at the margin.

Essentially, then, Landes and Posner attack the idea that a separation of
powers very accurately describes how our government functions. Rather
than acting as a brake on the actions of the legislature or acting to represent
minorities which cannot achieve representation elsewhere in the system (as
some political scientists argue), the independent judiciary acts to enforce
long-term contracts between special interests and legislators.!?

Landes and Posner took their main task to be the development of a theory
of judicial independence, and they consequently do not pursue many of the
empirical implications of their model. They do examine factors (such as the
age of judges) which should predictably be related to judicial nullification
rates, and their findings in this regard make economic sense (older judges,

11 Landes & Posner, supra note 1, at 881.
12 The latter, of course, is a form of minority representation, but not of the type envisaged by

political scientists. For references to the political science literature, see Landes & Posner, supra
note 1.



