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EQUALITY

The Equality Act 2010 is a major landmark in the long struggle for equal rights.
This book tells the story of how and why it came to be enacted, what it means, what
changes it can bring about in British society, and — no less important — what the Act
will not do.

The Actis the outcome of over 13 years of research, public debate and campaign-
ing, starting with the publication of Equality: a new framework. Report of the Independent
Review of the Enforcement of UK Anti-Discrimination Legislation by Bob Hepple, Mary
Coussey and Tufyal Choudhury (Hart Publishing, 2000). The aim of this book is to
examine the aims and structure of the new legal framework and to assess the Act
against goals of reform set by the earlier review: harmonising and extending the law
on status equality; widening the areas of unlawful conduct; changing organisational
policy and behaviour including positive duties to advance equality; and improving
enforcement of the law.

The book will be essential reading for anyone who wants to understand the Act
and the wider context of equality law, including students of law and social sciences,
human rights activists and lawyers, as well as the general reader.



Foreword

This is no ordinary law book, and its author is no ordinary lawyer. The book, like
the Equality Act 2010 which it describes and discusses, is a major landmark in the
long struggle for effective legal protection of equal rights and equal treatment with-
out direct or indirect discrimination. It places the law in its political, economic and
social context and traces its often contested and controversial history.

Sir Bob Hepple QC FBA is the leading academic authority in equality law in this
country and beyond. He was born and raised in turbulent times in South Africa,
where he became actively involved in the anti-apartheid struggle in the 1950s and
60s, and acted as a lawyer for ANC leaders including Nelson Mandela. He came to
Britain in 1963 as an asylum-seeker, the year I was called to the English Bar. Our
work for equal rights soon brought us together. In 1964, after reporting on racial
justice in the American South, following the ‘long hot summer’, I became involved
in the Campaign Against Racial Discrimination, lobbying for civil rights legislation.
In 1968 Bob published his book on Race, jobs and the Law in Britain, and in 1972
Geoflrey Bindman and I published Race and Law.

Much of our work for almost half'a century has been in parallel or in collabora-
tion. Bob became a leading scholar and served as a chair of industrial tribunals and
member of the Commission for Racial Equality; I left the Bar to help the Home
Secretary (Roy Jenkins) to fashion the Sex Discrimination Act 1975 and the Race
Relations Act 1976, and on my return to the Bar, argued equality cases here and in
the European courts.

As Bob recalls in the preface, he and I came together in 1997, attempting in vain
to persuade the New Labour Government to create a single Equality Act and
Equality Commission, a companion to a Human Rights Act that would give direct
effect to the European Convention on Human Rights. The history of our efforts
and those of many others is summarised in the book.

I would emphasise that Bob played a key role to which I pay tribute. Working
together with his wife, Mary Coussey, in 2000 he published what became known as
the Hepple Report. (It is referred to in this book simply as the Cambridge Review.)
I introduced a single Equality Bill in 2003 as a Private Member’s Bill to give effect
to the Report.

There was a false start by the government in 2003, followed by the major error of
creating the Equality and Human Rights Commission prematurely. It took almost
seven years for the government’s own Bill to be introduced by Harriet Harman MP,
building on the Bill which Bob and I had shaped. I had the good fortune to assist the
passage of the Bill on behalf of the Liberal Democrats in the Lords, in the nick of
time, on the eve of the general election in May 2010.

This wise and well-informed book is much more than a traditional legal text-
book. The government’s Explanatory Notes on the Act are so clear and compre-
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hensive that they serve in themselves as a practical guide on the policy and contents
of the Act.! But the book goes well beyond providing an explanation and commen-
tary on the new equality law. As its author explains, equality law is shaped by and
has an important practical impact upon the lives of ordinary men and women. It
can be properly understood only by understanding its political and social context
and the values upon which its principles are based. Civil rights and economic, social
and cultural rights cannot be put in separate watertight compartments. They over-
lap and are inter-dependent.

The 2010 Act is comprehensive and harmonises, rationalises and simplifies a mass
of previous equality legislation in a single statute. It also extends the law and gives
greater emphasis to positive duties to be performed by public authorities to have
regard to the need to eliminate direct and indirect discrimination and advance equal-
ity of opportunity. At the time of writing most of the 2010 Act has been brought into
force. But it will operate at a time of severe cuts in public expenditure, including a
reduction in the funding of the Equality and Human Rights Commission (EHRC).

The book concludes that the EHRC ‘can speak with a strong voice on the basis
of an over-arching modern principle of transformative equality that recognizes the
need to develop the capabilities of individuals and groups if they are to enjoy genu-
ine human rights in the civil, social and economic spheres. This is not the end of the
struggle for equality, but it is a new beginning.’

At the time of writing, the Coalition Government has introduced the Public
Bodies Bill that would empower Ministers by subordinate legislation to encroach on
the EHRC’s independence by modifying the present constitutional and funding
arrangements and to transfer some of its functions to Whitehall. In my view, what
are needed are administrative measures to ensure greater efficiency, eflectiveness
and economy in the exercise of the EHRC’s functions, rather than legislation
authorising Ministerial interference.

The book examines critically the strengths and weaknesses in the 2010 Act, for
example, the serious omission to include a requirement to undertake employment
and pay equity reviews. It locates the subject within its EU and wider international
context. It is forward-looking and indicates the ways in which further law reform is
needed, and where EU equality legislation is likely to be developed. It deserves to be
read, as its author hopes, by students of social sciences as well as the law, and by
human rights activists, lawyers and others who will shape the law in the future, not
only in this country but across the world. I have benefitted greatly from the wise
judgment and scholarship underpinning the book, and have great pleasure in com-
mending it to a wide audience.

Anthony Lester

(Lord Lester of Herne Hill QC)
Blackstone Chambers

Temple, London EC4Y OBW
1 November 2010

' Explanatory Notes [EN] Equality Act 2010, ¢ 15 (rev ed, August 2010).



Preface

Equality law is a socially important and intellectually challenging subject. It is
important because it seeks to use law as a means of changing entrenched attitudes,
behaviour and institutions in order to secure the fundamental human right to
equality. The subject is a challenging one because it involves the construction and
development of novel legal concepts and procedures. It is necessary to understand
these concepts and the technical structure of the law in order to appreciate their
social significance, and to use them effectively in the struggles for equal rights. One
cannot simply skirt around the hard professional core of the law and procedure. But
equality law is not an intellectual game played in courts by clever barristers or in
universities by philosophers and academic lawyers. It is shaped by and has a vital
impact on people in their everyday lives. One has to understand the historical and
social contexts and the values on which the law is based.

I have written this book for anyone who wants to understand the Equality Act
2010 in those contexts. This is not a legal practitioners’ textbook, but I hope it will
be read by students of law and social sciences, human rights activists, lawyers and
others who will use and shape the law in future, and that it will also be comprehen-
sible to the general reader who wants to know more about the subject. With that in
mind I have tried, wherever possible, to explain the law without digressing into too
much technical detail.

For me this is the conclusion of a project which began shortly before the general
election in 1997, in the gardens of the Middle Temple, when Anthony Lester and
I'were watching the planting of a tree in commemoration of Mahatma Gandhi. He
casually suggested to me that what we should do for the advancement of equal
rights in this country was to initiate a campaign for a single Equality Act and single
commission. This would run alongside the campaign for a Human Rights Act for
which he had long fought. The story of how that equality campaign developed
over the next 13 years is briefly told in chapter 1. Here I want to pay tribute to
Anthony, with whom I have collaborated in pursuit of equal rights over the past 45
years. I very much doubt whether the single Act and Commission would have
come about without his skills as an advocate and politician, based on a deep practi-
cal understanding of the law, and his willingness to press and persuade hesitant
and reluctant Ministers and parliamentarians at every turn. I pay tribute, too, to
the dedicated team of civil servants in the Government Equalities Office who pro-
duced an outstanding Bill and Explanatory Notes, and worked tirelessly to see the
measure enacted. Not all the aspirations of human rights and equality organisa-
tions, who were the main political force behind the reforms, were realised, but the
unity which they achieved in working for the Act will provide a springboard for
future progress.
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Iam grateful to Catherine Barnard, Sandra Fredman, Mary Stacey, Christopher
Edwards and Joshua Hepple, for reading and commenting on drafts of parts of the
book. The usual disclaimers apply. I also wish to thank Melanie Field, Stephen
Levinson and David Howarth for helpful information, and Peter Henson for his
editorial assistance. My greatest debt of all is to my wife, Mary Coussey, who has
been an equal participant in this project from the start. She inspired and encour-
aged me to write the book, and gave me the benefit of her enormous practical
knowledge and experience of equal opportunities.

The book is dedicated to all those working for equal rights.

Clare College
Cambridge
1 November 2010.

Commencement

This book has been written as if all Parts of the Equality Act 2010 are in force.
In fact, the reader needs to check whether particular sections are operative,
and whether any regulations, codes of practice and guidance have been issued
(see www.equalities.gov.uk and www.equalityhumanrights.com ) The main
provisions on employment, equal pay, services, public functions, associations,
and education came into force on 1 October 2010. At the time of writing the
Government was consulting on the implementation of the public sector equal-
ity duty (which may start from April 2011), and was still considering other
provisions, including dual discrimination, diversity reporting by political par-
ties, and age protection outside the workplace. After the book went to press,
the Government announced that it will not be implementing the socio-
economic duty on public bodies (s 1), and the gender pay reporting measures
(s 78). The provision for positive action in recruitment (s 159) will be brought
into force in April 2011. The Government’s Equality Strategy — Building a Fairer
Bnitain was published in December 2010.

The Public Bodies Bill, introduced by the Coalition Government on 29
October 2010, would empower Ministers to modify the constitutional and
funding arrangements of the EHRC and to transfer some of its functions to
central government. As a result of the comprehensive spending review on 20
October 2010, and an earlier cut by the Coalition Government, the annual
budget of the EHRC has been reduced from £70 million to £32 million (55
per cent).




ACAS

BME
BSL
CABx
CARD
CBI
CEDAW

CEHR
CERD
CFA
CFR
CLS
CMD
CRC
CRE
CRPWD
DBA
DDA
DRC
EA

EAT
ECHR
EC)
ECNI
EEC
EHRC
EN
EOC
EOR
EqLR
ERA
ERT
ESC
EU

Last of Abbreviations

Advisory, Conciliation and Arbitration Service

alternative dispute resolution

Black and Minority Ethnic

British Sign Language

Citizens Advice Bureaux

Campaign Against Racial Discrimination

Confederation of British Industry

Convention on the Elimination of All Forms of Discrimination Against
Women

Commission for Equality and Human Rights (now EHRC)
Convention on the Elimination of All Forms of Racial Discrimination
conditional fee agreement

Code of Federal Regulations

Community Legal Service

Case Management Discussion (mediation)

Community Relations Commission

Commission for Racial Equality

Convention on the Rights of Persons with Disabilities
damages-based agreement

Disability Discrimination Act 1995

Disability Rights Commission

Equality Act (note: ‘EA’ refers to the 2010 Act except where specified,
eg EA 2006)

Employment Appeal Tribunal

European Convention on Human Rights

Court of Justice of the European Union

Equality Commission for Northern Ireland

European Economic Community

Equality and Human Rights Commission

Explanatory Notes to the Equality Act 2010 (rev edn August 2010)
Equal Opportunities Commission

Equal Opportunities Review

Equality Law Reports

Employment Rights Act 1996

Equal Rights Trust

European Social Charter 1961 (rev 1996)

European Union
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FEC
GAD
GEO
HC

HL
ICCPR
ICESCR
ILO
IRLR
JCHR

NDPB
OCR

ODI
ONS
PBC (EB)
PEP
RRA
RRB
SDA
TCNs
TFEU
TUC
UNCRC
UNDHR

Fair Employment Commission (Northern Ireland)

Government Actuary’s Department

Government Equalities Office

House of Commons

House of Lords

International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
International Labour Organization

Industrial Relations Law Reports

House of Commons and House of Lords Joint Committee on Human
Rights

non-departmental government body

Office of the Chief Rabbi of the United Hebrew Congregation of the
Commonwealth

Office for Disability Issues

Office for National Statistics

House of Commons Public Bill Committee (Equality Bill)
Political and Economic Planning

Race Relations Act 1976

Race Relations Board

Sex Discrimination Act 1975

Third Country Nationals

Treaty on the Functioning of the European Union

Trades Union Congress

UN Convention on the Rights of the Child

Universal Declaration of Human Rights
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