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ASPEN PUBLISHERS

Employee Stock Ownership Plan

Answer Book
Second Edition

By Ildelle A. Howitt & Corey Rosen

Employee Stock Ownership Plan Answer Book provides a comprehensive over-
view of employee stock ownership plans (ESOPs), a potent force for increasing
the involvement of employees in the expansion of the United States capital base
since the passage of the Employee Retirement Income Security Act of 1974
(ERISA). It is intended as a guide for business owners, plan administrators,
attorneys, investment bankers, accountants, and others who advise employer plans
or have a role in administering ESOPs.

Highlights of the 2009 Cumulative Supplement

The 2009 Cumulative Supplement to the Second Edition contains two completely
revised chapters—Chapter 5 and Chapter 21. In addition, this supplement brings
the reader up-to-date on legislative and regulatory developments in the past year
that affect ESOPs and addresses related issues, including:

. What is the effect of the U.S. Supreme Court’s decision in LaRue on ESOPs?

. What is the major reason that ESOPs are terminated?

. Does the Tribune Company deal by Sam Zell signal a return to multi-investor
ESOPs?

. Do fiduciaries have a duty to monitor the CEO’s compensation?

. What factors should an ESOP trustee consider when evaluating a proposed
acquisition?

. What are the new DOL reporting changes on Form 55007

8/08

For questions concerning this shipment, billing, or other customer service matters,
call our Customer Service Department at 1-800-234-1660.

For toll-free ordering, please call 1-800-638-8437.

© 2008 Aspen Publishers. All Rights Reserved.

). Wolters Kluwer

Law & Business




Employee Stock
Ownership Plan
Answer Book



About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading provider of research information and
workflow solutions in key specialty areas. The strengths of the individual brands
of Aspen Publishers, CCH, Kluwer Law International and Loislaw are aligned
within Wolters Kluwer Law & Business to provide comprehensive, in-depth
solutions and expert-authored content for the legal, professional and education
markets.

CCH was founded in 1913 and has served more than four generations of business
professionals and their clients. The CCH products in the Wolters Kluwer Law &
Business group are highly regarded electronic and print resources for legal,
securities, antitrust and trade regulation, government contracting, banking, pension,
payroll, employment and labor, and healthcare reimbursement and compliance
professionals.

Aspen Publishers is a leading information provider for attorneys, business
professionals and law students. Written by preeminent authorities, Aspen products
offer analytical and practical information in a range of specialty practice areas
from securities law and intellectual property to mergers and acquisitions and
pension/benefits. Aspen’s trusted legal education resources provide professors and
students with high-quality, up-to-date and effective resources for successful
instruction and study in all areas of the law.

Kluwer Law International supplies the global business community with
comprehensive English-language international legal information. Legal practitio-
ners, corporate counsel and business executives around the world rely on the
Kluwer Law International journals, loose-leafs, books and electronic products for
authoritative information in many areas of international legal practice.

Loislaw is a premier provider of digitized legal content to small law firm
practitioners of various specializations. Loislaw provides attorneys with the
ability to quickly and efficiently find the necessary legal information they need,
when and where they need it, by facilitating access to primary law as well as
state-specific law, records, forms and treatises.

Wolters Kluwer Law & Business, a unit of Wolters Kluwer, is headquartered in
New York and Riverwoods, lllinois. Wolters Kluwer is a leading multinational
publisher and information services company.




ASPEN PUBLISHERS SUBSCRIPTION NOTICE

This Aspen Publishers product is updated on a periodic basis with supplements to
reflect important changes in the subject matter. If you purchased this product
directly from Aspen Publishers, we have already recorded your subscription for
the update service.

If, however, you purchased this product from a bookstore and wish to
receive future updates and revised or related volumes billed separately with a
30-day examination review, please contact our Customer Service Department at
1-800-234-1660 or send your name, company name (if applicable), address, and
the title of the product to:

ASPEN PUBLISHERS
7201 McKinney Circle
Frederick, MD 21704

Important Aspen Publishers Contact Information

¢ To order any Aspen Publishers title, go to www.aspenpublishers
.com or call 1-800-638-8437.

¢ To reinstate your manual update service, call 1-800-638-8437.

® TocontactCustomerCare,e-mail customer.care @aspenpublishers
.com, call 1-800-234-1660, fax 1-800-901-9075, or mail corre-
spondence to Order Department, Aspen Publishers, PO Box 990,
Frederick, MD 21705.

® To review your account history or pay an invoice online, visit
www.aspenpublishers.com/payinvoices.

Wolters Kluwer

Law & Business



To the memory of my father, Julius H. Howitt,
the first business owner I ever met, who
taught me the value of business.



Preface

Employee stock ownership plans, commonly known as ESOPs, were created
in 1974 when Congress passed the Employee Retirement Income Security Act
(ERISA), legislation introduced by Senator Russell Long, the Louisiana populist.
Long’s legislation was inspired by Louis O. Kelso, an attorney and economist,
and Patricia Hetter Kelso, an author, who believed that ESOPs would be “a
device for expanding the national capital base among employees.” Since then,
more than 11,000 ESOPs have been established, covering 10 million employees
throughout the United States and reaching a diverse range of businesses from
small machine shops to America’s largest corporations.

The Economic Growth and Tax Relief Reconciliation Act of 2001 made
sweeping changes to defined contribution plans, including ESOPs, by raising
contribution limits, making plans more flexible, and tightening rules for S
corporation ESOPs to avoid abuses. New court rulings and government rulings
have also added to our understanding of ESOPs, especially in the developing
field of ESOPs in S corporations. The Enron scandal has brought new attention
to the concept of employee ownership, be it ESOPs or other forms of employee
ownership.

Employee Stock Ownership Plan Answer Book is designed for professionals
who need quick and authoritative answers on whether to institute or continue
an ESOP, the advantages and disadvantages of an ESOP, how to set up and
administer an ESOP, and how to comply with the morass of federal require-
ments. This book uses simple, straightforward language and avoids technical
jargon where possible. Citations of authority are provided as research aids for
those who wish to pursue particular items in greater detail.

Format. The question-and-answer format breaks down complex subject
areas into concise units and facilitates quick access to information. Each chapter
contains introductory text that provides an overview of the subject that is
covered in detail in the questions and answers. Cross-referencing facilitates
locating information presented in other chapters.

Numbering System. The questions are numbered consecutively within each
chapter (e.g., Q 1:1, Q 1:2, Q 1:3). In annual supplements, new questions may
be inserted between existing questions of the main volume. For example, a new
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question inserted between Q 1:8 and Q 1:9 would be designated Q 1:8.1. When
a question in the main volume is revised, it is reproduced in the supplement.

List of Questions. The List of Questions helps the reader to quickly locate
topics of interest. It provides both the question number and the page on which
the question appears.

Examples. The text contains examples that illustrate specific points.

Index. A detailed topical index is provided at the end of the volume. All
references in the index are to question numbers rather than page numbers.

Acronyms and Abbreviations. Because of the breadth of the subject area, a
number of terms, statutory references, and names of organizations are abbrevi-
ated throughout Employee Ownership Plan Answer Book. The most common of
these shorthand references are:

Code; I.R.C.—The Internal Revenue Code of 1986, as amended (Section
references, unless otherwise qualified, refer to the I.R.C.)

DOL— Department of Labor
EGTRRA—Economic Growth and Tax Relief Reconciliation Act of 2001

ERISA—The Employee Retirement Income Security Act of 1974, as
amended

FASB—Financial Accounting Standards Board
IASB—International Accounting Standards Board
IRS;The Internal Revenue Service
NCEO—National Center for Employee Ownership
NLRA—National Labor Relations Act of 1935
NLRB—National Labor Relations Board

PPA 2006—Pension Protection Act of 2006
SBJPA—Small Business Job Protection Act of 1996
SA ’33—The Securities Act of 1933

SEA ’34—The Securities Exchange Act of 1934
SOX—Sarbanes-Oxley Act of 2002

While the information in this book is current as it goes to press, readers
should keep in mind that the legal climate involving employee benefits and
federal taxation is dynamic and evolving. In addition, Employee Stock Owner-
ship Plan Answer Book is a general reference tool and not a substitute for
professional advice on the legal and financial aspects of ESOPs.



Preface

Because Employee Stock Ownership Plan Answer Book draws, in large part,
on conversations with professionals involved with ESOPs, readers are encour-
aged to submit questions to us for inclusion in future editions. In this way, the
book will keep abreast of the changing issues and concerns associated with
ESOPs and prove to be the most complete and timely information resource on
the subject.

Idelle A. Howitt
Corey Rosen
June 2008
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