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1

INTRODUCTION

The Context of Election Reform

Minnesota’s 2008 senate race between incumbent Republican Senator Norm
Coleman and Democratic candidate Al Franken was anything but a Saturday
Night Live skit. The vote count was so close that the margin triggered an auto-
matic recount and several months of wrangling. And, of course, in Alaska in
2008, we didn’t know that Republican incumbent Ted Stevens had lost his seat
in the U.S. Senate until two weeks after Election Day. Georgia’s Senate race trig-
gered a run-off election on December 2, 2008 between the top two candidates
because no one won a majority of the votes. Such issues from the 2008 general
election don’t seem like a big deal—the Democrats got the majority in the Senate
and probably were a bit ambivalent about the prospect of a filibuster-proof major-
ity. The bottom line is that delays, recounts, run-offs, and even unlikely events
(such as a candidate who never campaigned winning a primary in South Carolina
in 2010) happen on almost every Election Day somewhere in this country.

Eventually, if close elections don’t affect a lot of people, we tend to forget
them. In 2006, there were several elections which went unsettled for weeks,
including one marred by voting equipment errors in Florida. Moreover, in 2004,
it took two recounts (one by machine, one by hand) to settle the race for gover-
nor in the state of Washington.! Individual events such as these do not cause the
collective breath holding that took place in the aftermath of the 2000 election.
There is nothing quite like not having a president-elect for 36 days, particularly
in a society used to knowing who would be president before they go to bed on
election night. And, if there is a scapegoat—Ilike poor voting equipment—it
makes it easy for policymakers to quickly propose solutions for such a crisis and
claim credit for having done so. Of course, in the world of lawmaking, no law is
ever passed easily, particularly when the legislation concerns a policy over which
the U.S. federal government has traditionally had limited influence.
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When the United States Congress passed the Help America Vote Act of 2002
(HAVA), everyone knew it was not perfect, but policymakers argued that
events—especially in Florida—from the 2000 election seemed to demand a
change in election procedure. The equipment used to cast ballots was at the
center of criticism. Modernizing voting equipment became an important part of
the federal legislation. Further, several states—such as Florida—embraced new
electronic voting equipment well before the U.S. Congress could act.

Interestingly, despite what some called “historic” changes in Florida, just a few
short years after the fateful election, Florida was at the center of another disputed
election. In 2007, Florida’s state legislature decided to rid the state of the
electronic voting equipment it so quickly embraced following the 2000 election.
By 2012, the state even planned to get rid of equipment required by federal law
for voters with disabilities.2 The Help America Vote Act had required such acces-
sible equipment. However, then-Governor Charlie Crist cited commonly dis-
cussed problems with electronic equipment such as potential vulnerability to
computer hackers, potential unreliability, and voters’ lack of confidence in the
machines.?

However, arguably the most important triggering event for the state change
was the election for the state’s 13th congressional district under the nation’s spot-
light in 2006. In that race, there were an estimated 13,000 ballots that contained
no vote in the 13th district race, whose outcome was decided by fewer than 500
votes. Some scholars blamed ballot usability, but the larger problem looming—at
least to policymakers—seemed the lack of accountability of the equipment.*
Voters could not check a ballot to ensure their intended vote was properly
recorded by the equipment. The focus had shifted from worrying about whether
the old voting equipment had properly recorded the intended votes to whether
the new equipment did. Integrity of the elections emerged as a problem in both
2000 and 2007, but what motivated the switchback?

In the case of the equipment switch in Florida in 2007, and in other states,
policymakers were responding to fears about the legitimacy of the electoral
system. Simply put, Florida officials did not want “another Florida.” In the 2000
election, Florida became the scapegoat for a variety of election problems. We saw
one of the closest, most controversial elections in our history play out in Florida.
Given the advanced state of broadcast media and the Internet, citizens had the
opportunity to follow each grimy detail of the election dispute. The public clearly
saw that, especially in such a close election, the way in which an election is
administered matters. If even one part of a complex system of measuring citizen
preferences for government fails, the public can question the legitimacy of the
system. Florida was the center of attention because the outcome of the election
came down to Florida, where 537 votes separated two candidates. In that fateful
election, multiple problems came to light including problems with voting equip-
ment, ballot usability, lists of registered voters, and recount procedures. These
multiple system failures caused federal and state policymakers to reconsider the
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election system. Ultimately, President George W. Bush signed the Help America
Vote Act into law in October 2002.

The signing and subsequent implementation of HAVA, along with a variety of
state reforms, raises the question: Have we fixed the glitches? Could another
Florida happen? Florida’s reaction to electronic equipment in 2007 raises a related
question: What are the unintended consequences of changes we set into motion
with HAVA? Finally, is it possible for the federal government to fix the nuts and
bolts of election administration in a relatively complete manner? Although it is just
one example, that Florida banned electronic equipment in 2007 is an indication
that there are doubts about whether we actually fixed the election system. What
motivated the switchback in Florida is actually part of the answer about whether
we have fixed the system. In our haste to address the election problem, our poli-
cymakers focused heavily on fixing the problem of voting equipment quickly.
This book explores the positive, negative, and neutral consequences of being hell-
bent on changing our voting equipment. Using the data we have gathered in more
than ten years of studying election reform, this book explores these important
questions. Exploring the questions ten years after the passage of HAVA gives us
analytic leverage to determine whether there is the potential for “another Florida,”
even though many people are starting to take elections for granted again.

Why Should We Care? It's Legitimacy, Stupid...

It is important to note that the election system seemed to work in 2000, even
with the complex system failures in the mechanics of the election. The fact is we
inaugurated a new president in January 2001, who was even re-elected four years
later. However, policymakers (especially Democrats) worried that the winning
candidate did not “legitimately” win the election. Perhaps upon hearing the
word “legitimacy” citizens may not understand it as political theorists might. For
the typical citizen, legitimacy may have a lot to do with perceived authority of
the government, as well as the confidence and trust citizens have in the govern-
ment. In theorizing about elections, legitimacy is a key reason to hold democratic
elections—the citizens decide who makes policy for them, but also accept the
results in the case that their preferred candidates lose. Citizens of a democratic
government accept the results because the process for political change is outlined
in law in advance and is systematic.

Results of a Pew Center public opinion poll taken after the 2000 election
indicated that the public did not initially accept the Bush win as legitimate.
However, the analysis included with the poll conceded that as time passed, a
majority of people believed that Bush legitimately won the election. But that also
meant that about half did not accept the results.

No matter who wins the presidency, George W. Bush or Al Gore, many
Americans think that the victor will come to office because of the way the
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voting was conducted or counted rather than because he legitimately won
the election in Florida.?

It would be going much too far to say that as a result of the 2000 election
citizens were ready to revolt and place Al Gore in power (though there might
have been a liberal Democrat or two who threatened to move to Canada). On a
more micro level, political scientists emphasize legitimacy, trust in government
and confidence in government because these concepts affect our willingness to
participate in government and to accept its authority. In some ways, such con-
cepts may even have more importance than voting decisions. In fact, in the past
decade, confidence that one’s ballot has been counted accurately has become a
central measure of how well elections are managed.¢

In considering what makes for a legitimate election, over time, our courts and
policy now empbhasize that every citizen should have a vote, but only one vote
(hence, “one man, one vote”).” Every person should have a say, and citizens
expect that when they cast a vote, the vote will count in a final tabulation decid-
ing who holds a particular office. This access problem with elections has resulted
in discussions of increasing the franchise and increasing voter turnout by making
it easier to register or to vote.® Over time, increasing the franchise has meant
reforms such as allowing those without property to vote, allowing women to
vote or most recently, instituting federal policies (the Voting Rights Act) to stop
efforts to block African Americans from voting, and allowing those aged 18-21
to vote.” From the perspective of easing registration burdens and making voting
easier, election reforms have focused on solutions such as Election Day registra-
tion, pre-election day voting, and mail-only voting. Furthermore, a fundamental
question of access has dealt with the question of how easy or hard it should be to
register and to vote. Finally, when a voter attempts to vote, the ballot should be
usable—that is, it should be clear where the voter registers his preference. Once
the voter has cast a vote, the equipment should count it as the voter intended.
Ironically, many of the preceding “access” reforms tend to exacerbate the existing
socio-economic bias in the electorate,!” though the value of access is often touted
as a Democratic value.

On the other hand, citizens also perceive a legitimate election as one in which
the winning candidate did not cheat or maliciously alter the results. Furthermore,
those that vote should be qualified to vote. That is to say, this country should
have integrity in our elections. Every citizen gets to vote once and only once.
Even if a citizen has economic interests in one jurisdiction, but lives in another,
that citizen typically votes where he or she lives.!! An important corollary is that
dead people do not have the right to vote. Furthermore, vote tabulating equip-
ment should correctly register the vote count. Moreover, when we recount the
votes, as many states and jurisdictions do in the case of very close elections, we
should be able to replicate the results. In other words, in a recount, the results
returned the first time around should be the same as the results received the
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second time around. Solutions for such problems have focused on implementing
voter registration regimes, which were adopted in many states between the late
1800s and the First World War,!? and requiring voters to show identification,
which has become a popular call following Republican takeovers of several state
legislatures following the 2010 election. Often, “integrity” reforms are touted as
Republican ones.

Our country had been dealing with election problems framed in terms of
access and integrity since the founding of the country, especially since the framers
failed to give the federal government significantly more power than they did over
elections and left to the states most decisions about voting rights.!> However,
over time and especially recently, the debate of access and integrity has taken on
a partisan and rather polemic cast, as if the two are opposites. In considering the
access versus integrity debate, the accepted wisdom is that Democrats prefer to
expand the electorate while R epublicans do not. In strategic terms, this is because
the demographic profile of non-voters is more similar to the Democratic Party’s
constituency.'* Thus, conservatives and Republicans tend to be more interested
in measures to prevent fraud,'> which may reduce voter turnout, while liberals
and Democrats tend to be more concerned about removing barriers to voting and
increasing turnout.'6 The motives of either party may not be pure. Both want to
win elections, but the polarized debate limits the type of election reforms
that could realistically pass congressional muster. The high degree of partisan
polemics in our country also affects the implementation—that is, the day-to-day
operation—of election reforms, as noted in later chapters.

In this political environment, the close and contentious election of 2000 took
place. There was significant question about who might become president all
during the campaign—Democrat Al Gore had served as vice-president for eight
years. Republican George W. Bush had served as governor of Texas; his father
had served as president for four years. Public opinion polls were too close to call
as Election Day approached and the candidates were fighting multiple battles in
so-called “battleground states.” The election was not decided for 36 days, due in
large part to multiple election system failures. The failures exposed weaknesses in
our election system. Thus, the United States Congress felt compelled to act.

What Was the Triggering Event?

As we approach the 2012 election, and in the wake of electing our first African
American president, students of elections start to forget the chaos of the 2000
election. Voting equipment selection was not uniform across the country, or
even within states. Much voting equipment was selected by local election offi-
cials. Voter registration databases had various weaknesses, especially where it con-
cerned official purges of (usually) ineligible voters. Among other election
problems, the 2000 election revealed to the general public that they could not
take vote tabulating equipment for granted. Before 2000, there were certainly
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cases of questionable ballot counting, but most citizens took the administration
elections for granted. The public simply did not know the magnitude of the
problem. Not only that, but in Florida, there were charges that African Americans
had been purged from registration lists for political reasons (due to a questionable
felon purge) and many people worked desperately to establish that they were in
fact eligible to vote. Combine that with charges of fraud and dead people voting,
and the election was—well—a mess.

Political junkies watching the election returns in 2000 initially heard that Al
Gore won the state of Florida, but it was not long before the television networks
changed their call. As the night wore on, journalists and viewers realized that the
results of the election hinged on Florida, even though the election was close in
other battleground states as well. Due to the closeness of the election in Florida,
there was an automatic recount, which when completed gave Bush a lead of only
a bit more than 300 votes out of more than 6 million. But soon the question was:
What ballots actually counted? More specifically, what counted as a vote on a
punch card ballot? What about ballots with pregnant chads? Dimpled chads?
Hanging chads? Party lawyers, interest group representatives, experts and journal-
ists soon began highlighting the potential problems with punch card ballots.

A back-and-forth contest began in the courts and Bush lawyers and Gore law-
yers argued about which counties to recount, how to count ballots and what dead-
lines should be met.!” By the end of November, Florida Secretary of State Katherine
Harris (R) certified the election results, giving Bush a 537-vote lead. By December
9, the U.S. Supreme Court decided to halt all manual recounts and soon made a
decision in Bush v. Gore that made Bush the election winner. On December 13,
2000, Al Gore conceded the election “for the sake of our unity of the people and
the strength of our democracy....”!8 Florida highlighted major administrative
breakdowns in the election system: ballot counting issues and database issues.

It should be noted that there were multiple system failures in the 2000 elec-
tion; Florida was simply the most high-profile case. Other states, such as Missouri,
allegedly had fraud with dogs and dead people being registered to vote (there
were other states and other problems after all). Georgia had high error with
voting equipment just like Florida. But it was Florida’s punch card ballots that
became the center of attention, because Florida’s results held up the country.

Punch Card Ballots

The most noticeable breakdown in the system seemed to be with vote tabulating
equipment, especially in Florida. Indeed, the punch card ballots and visions of
recounts with election officials closely examining ballots was an enduring vision
that dominated the rhetoric following the election. As election night 2000
wore on, it become clear that not only was the race as close as a few thousand
votes, there were also some peculiar election results in some counties in Florida.
In Palm Beach County, conversation turned to butterfly ballots—in which the ten
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presidential candidates were presented in two columns.!” Some argued the ballot
caused a large number of votes for third-party candidates such as Pat Buchanan.
Right after the election, Miami Herald reporter Peter Whoriskey noted that:

[i]f the Palm Beach County election results can be believed, the Lakes of
Delray is a hotbed of support for Patrick Buchanan. More people there cast
votes for Buchanan than any other precinct in the county. Trouble is, no
one in the predominantly liberal, predominantly Jewish retirement condo
community seems to believe that’s possible.?

Also, in Palm Beach, as well as other counties, large numbers of “spoiled” bal-
lots or ballots for which no vote was registered were highlighted. What was very
disturbing about the situation was that the results of the election depended on the
assumptions made about types of counting rules adopted as well as which coun-
ties were actually recounted.?!

The conversation soon turned less on ballot usability and more on voting
equipment, which had a certain irony to those in the election reform community
before all this took place. Roy Saltman had studied voting technology for years
as a computer scientist in the Institute for Computer Sciences and Technology in
the National Bureau of Standards (now NIST). For 30 years, he noted that punch
card voting was inferior equipment, “destined to show its defects in public”—
something that Saltman argued most election officials recognized:

Some election officials, inured to the mistakes made by voters as an expected
human condition, thought the system adequate. Others hesitated to speak
out because they feared to propose significant expenditures to the local
political leadership, and the remainder quietly prayed that the elections that
they personally administered would not be close. There was no chorus of
election officials demanding change.?2

There may have been other motivations for the lack of change in equipment,
used by about one-third of Americans in the 1998 election.?? Indeed, until the
2000 election, punch cards for the most part provided quick results the media and
the public demanded. Furthermore, most vote tabulating equipment is not
perfect. There are trade-offs among the different types of technology.2+

However, at that point, failing to recognize the punch card problems (both in
computerized tabulation and the inherent weaknesses of having to punch out
chads) meant that the defects in the vote tabulating equipment might cause
unpredictable problems. Even the Supreme Court in its Bush v. Gore opinion
seemed to agree that policymakers would have to address punch cards. The
per curiam opinion of the Court read:

This case has shown that punch card balloting machines can produce an
unfortunate number of ballots which are not punched in a clean, complete
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way by the voter. After the current counting, it is likely legislative bodies
nationwide will examine ways to improve the mechanisms and machinery
for voting.2%

A close election could (and did) cause a triggering event to change public
policy.

The Florida election rhetoric was framed in terms of voting equipment, but
voting equipment was framed in the more traditional sense of access to the fran-
chise. Access to the franchise demanded that we modernize voting equipment;
and many charged that poor and minority voters were most likely to use such
voting equipment,2® even though it was not clear that was the case nationwide.?’

However, there did appear to be scholarly agreement that in election jurisdic-
tions with more minorities—particularly African Americans—there were higher
levels of what some called “error” or “lost votes.”2® Scholars started calling the
“lost votes” by another name: residual ballots—simply the difference between
the number of ballots cast in a given location and the number of votes cast for the
presidency. Scholars had recognized that just because a vote was not recorded
for an office did not mean that the voter intended it that way.?? Scholars began
to talk more in terms of overvotes and undervotes, rather than simply residual
ballots even though much research—including our own—analyzes residual votes.
However one analyzes the accuracy of the equipment, the close and controversial
nature of the 2000 election and the real struggle for power it represented touched
a sore point that had to do with remaining inequities in the system for selecting
government. Given the inequities, the public seemed to demand that something
be done. Thus, many policymakers defined the problem of elections as one of
voting equipment, but also in equal protection terms as access to proper vote
counting technology.

Database Errors

Election Day 2000 revealed another set of problems—this set of problems was
with the voter registration databases, on which each precinct relied to determine
who could vote and who could not. As the day wore on, large numbers of voters
noted they were turned away from the polls, especially in Florida. But it was not
just Florida. The United States Commission on Civil Rights contended that this
happened nationwide, that potentially two to three million people had lost their
right to vote due to “clerical and administrative errors.”3" This type of problem
could always happen due to human error (potential voters and election adminis-
trators), but the problem was exacerbated in Florida because of a purge of voters
prior to Election Day. The U.S. Commission on Civil Rights released a report in
June 2001 called, “Voting Irregularities in Florida During the 2000 Presidential
Election.” They noted that as a result of a fraudulent mayor’s election in 1997
where apparently dead people voted, Florida’s legislature decided to contract with
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a private company to conduct voter registration list purges.3! The list, especially
of felons3>—included people who were not felons.3> While officials pared the list
somewhat, the U.S. Commission on Civil Rights reported that most of the
reportedly ineligible voters were African American. This too, was an important
image from the 2000 election, raising questions about access to the franchise.

The Other Florida? A Platform for Integrity

While punch cards provided some of the most enduring images guiding election
reform, a different aspect of the integrity problem definition was more clearly
highlighted in other states, such as Missouri, particularly in St. Louis City. “In
2000, Missouri came in second only to Florida in the number of allegations made
about both voter fraud and vote suppression,” noted Tova Wang from the
Century Foundation.?* Republicans believed that many people improperly voted
and continued to push the point for several months after the election. In June
2001, Republican Senator Christopher (“Kit”) Bond from Missouri—who
became an important spokesperson for the integrity side of the election problem
definition—wrote an editorial in the Washington Post:

Though dead for 10 years, St. Louis Alderman Albert “Red” Villa actually
registered to vote this spring in the city’s mayoral primary. Ritzy Mekler, a
mixed breed dog, was also registered to vote in St. Louis. And a recent
canvass found that hundreds of city voters apparently are mailing in absen-
tee ballots from abandoned buildings and vacant lots.3

Then Secretary of State Matt Blunt issued a report alleging that at least 1,200
people were allowed to vote improperly.3¢ Democrats went to court on Election
Day because they charged that up to 33,000 voters had been “improperly thrown
off the rolls, causing hours of delays to prove they were eligible to vote.”37 Senator
Bond called for a federal investigation of the irregularities occurring on Election
Day. Through all this, the St. Louis Post-Dispatch reported that about 400 people
had been allowed to vote anyway, despite being ineligible. Ultimately, a federal
lawsuit compelled the St. Louis City Election Board to clean up the voting rolls,
but the question still remained as to what to do in such situations. Had Missouri’s
election been as close as Florida’s, then the rhetoric resulting from these lawsuits
might have taken center stage and we would be talking about fraud far more than
we are today.3® As it was, concerns about voter fraud formed the basis of an integ-
rity frame in terms of ensuring that only those who are eligible to vote do vote.

The Result: Some State Legislation, Federal Legislation

Consequently, Florida “moved quickly after the 2000 election to enact compre-
hensive reforms, including funding to replace voting equipment.”3° Florida also



