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“We would be taking a great risk
with future generations if,
having received this early warning,
we did nothing about it ...”

Margaret Thatcher”

“On voit se dessiner la proposition philosophique
d’un élargissement de la responsabilité,
non plus seulement tournée vers le passé,
pour la reparation des dommages causés,
mais également tournée vers l’avenir,
en une exigence de prudence,
de prévention, et de précaution
qui rejaillit sur I’humanité a venir.”’

Catherine Thieberge**

*  Extract from a speech on the occasion of opening the Hadley Center for Climate Prediction and
Research, UK, May 25, 1990.

** Libres propos sur l’évolution du droit de la responsabilité—vers un élargissement de la fonction
de la responsabilité civile?, in: Revue trimestrielle de droit civil (RTDC), nr. 3, July—September
1999, 561-584 (577).
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Preface

The book takes into account the state of affairs until October 2010.

In December 2010, the U.S. Supreme Court decided in the case Connecticut v.
AEP to accept an appeal of the defendants to grant a petition of certiorari over the
questions of standing and the political question doctrine (the case is now American
Electric Power v. Connecticut, 10-174, decision of December 6, 2010).

The Court will consider and decide the case in the first half of 2011, with
Justice Sotomayor, who was on the 2nd Circuit panel that heard the case, not taking
part in the Supreme Court’s consideration of the issue. The outcome of the case
may be in favor of the defendant companies, in favor of the plaintiff states and
organizations or it could be that the court could split in a 4-4 voting, leading to
upholding the previous court’s decision without a Supreme Court precedent, allow-
ing for a trial on the merits.

Also in December 2010 the Cancin Climate Summit that started already
with much lower expectations compared to the chronology of an anticipated
failure that we witnessed in Copenhagen in 2009, ended with some respectable
regional and sectoral advances (such as the Green Climate Fund for financing
adaptation) and the reiteration of the intent to come to a successor to the Kyoto
Protocol at some point. Yet, the international community failed once more to
agree on substantial binding commitments on a global scale in terms of emissions
reductions.

Whatever the outcome of the new Supreme Court case is, it is clear that while
public regulation would be indeed a more desirable tool to get hold of Climate
Change, the question of judicial intervention, should public regulation stay
behind what precautionary considerations dictate, remains of fundamental
importance.

Coming back to the initial quotes in my book from Margaret Thatcher and
Catherine Thieberge, the words of the former British Prime Minister, who is not
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renowned for her ambitions in the field of environmental protection, should be
viewed from the perspective of Thieberge’s findings that translate as follows:

We see the dawn of a philosophical proposition of an extension of liability, not
just turned towards the past, for reparation of damage that has been caused, but
equally turned towards the future, by means of demanding prudence, preven-
tion and precaution, shedding its light onto the mankind to come.

Public and private decision-makers need to be judged by the meaning of their
words, with corresponding legal consequences if words of precaution are not
followed by deeds of precaution.

Miriam Haritz
December 2010
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