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Preface

This text is intended primarily for use by law students during their
study of substantive criminal law. There is, to be sure, no substitute for
careful examination of the basic sources—the appellate opinions, stat-
utes, and critical commentary which are to be found in the modern
casebooks dealing with this subject. It is neither intended nor expected
that this Criminal Law Hornbook will be of particular use to the student
who has not grappled with those materials. Rather, this book has been
prepared on the assumption that the diligent student (particularly in the
first year of law study) may find a textual treatment of the subject useful
as he or she! undertakes the necessary process of reviewing and synthe-
sizing the regularly assigned materials.

Criminal law casebooks currently in use vary considerably in their
approach and coverage. It is unlikely that any two teachers of the subject
could agree completely as to the objectives of the basic course in criminal
law or the content that is most suited to achieving those objectives. This
being the case, a brief explanation of the scope of and emphasis within
this text is in order.

For one thing, this text is not an encyclopedia of crimes in which
black-letter definitions of all common offenses—from abortion to vagran-
cy—may be found. The imparting of detailed information about many
different crimes is not the goal of a basic course in criminal law, and
thus the discussion of specific offenses herein is limited to certain crimes
against the person (Part III) and crimes relating to property (Part IV).
Major emphasis is given to homicide, rape and theft, three areas most
teachers of criminal law have concluded are particularly suited to such
tasks as: (a) evaluation of the criminal process as a technique for social
control; (b) comparison and evaluation of the actual and potential
contributions of courts (through the common law) and legislatures
(through codification) in defining and grading crimes; (¢) understanding
the significance of history in the development of the law of crimes; (d)
acquiring expertise in use of the case method and techniques of legal
analysis.

The reach of the substantive criminal law is constantly expanding,
and thus today’s law student is much more likely than his counterpart of
some years ago to find himself engaged to some extent in the practice of
criminal law after graduation. This practice may involve the prosecution

1. So that the sentence structure may be as short and direct as possible, the phrases ‘“he
or she” and “his or her” are generally not used in this Hornbook. Consistent with
traditional rules of construction in statutes and legal texts, masculine pronouns should be
read as referring to both male and female actors unless the context indicates otherwise.
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vi PREFACE

of or defense against charges of such familiar crimes as robbery, battery,
and rape; it may instead or in addition be concerned with the increasing
body of regulatory crimes which have been enacted in response to such
contemporary concerns as consumer protection and environmental con-
trol. An adequate preparation for such practice requires an understand-
ing of the fundamental bases of our system of substantive criminal law,
rather than knowledge of the precise definitions of the growing list of
crimes. Consequently, the major emphasis in this text is upon what is
usually referred to as the “‘general part” of the criminal law (Part II),
having to do with such matters as acts and omissions, mental state,
causation, responsibility, justification and excuse, inchoate crimes, and
accomplice liability. Greater attention has been given to certain sub-
jects—such as causation, insanity, and conspiracy—which experience has
shown are particularly troublesome for beginning law students.

In American law schools, particularly during the first year of study,
there has been an undue preoccupation with the decisions of appellate
courts and the common law system. There is a growing realization that
law students should be made equally aware of the actual and potential
contributions of the legislative branch, and the course in substantive
criminal law often has been found particularly suited to this purpose. At
many schools, students enrolled in criminal law are required to work
intensively with some actual or proposed criminal code; the intent is not
to teach ‘““local law,” but rather to give the student a greater sense of the
potentialities and limitations of legislative formulation. This develop-
ment has been taken into account in the preparation of this text.
Frequent reference is made to the Model Penal Code, which has ‘“‘played
an important part in the widespread revision and codification of the
substantive criminal law of the United States that has been taking
place’? over the last fifty years. In addition, considerable attention is
given to the matter of statutory interpretation and to the constitutional
limits upon the federal and state legislative power to create crimes (Part
D.

No effort has been made in this Hornbook to document this legisla-
tive response with extensive citations to the statutes of the various
jurisdictions on each point discussed. The assumption is that a law
student will not ordinarily have a need for such citations in the context
in which this Hornbook will ordinarily be used. However, if a student is
undertaking some research on a matter of substantive criminal law as to
which statutory references are needed, two sources may be suggested.
One is LaFave, Substantive Criminal Law (2d ed.2003), a multi-volume
treatise that follows precisely the same organization as this book. The
quickest way for a student to access the material needed is via WEST-
LAW; just go to database SUBCRL and examine the same chapter or

2. Wechsler, Foreword, in 1 American Law Institute, Model Penal Code and Commentar-
ies (1985). This six-volume work should be consulted for more detailed treatment of the
Code’s impact.
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section as is relevant in this book. The other is Professor Paul H.
Robinson’s excellent two-volume work on Criminal Law Defenses
(1984).3

Largely because of the tremendous growth in recent years of that
body of law concerning the constitutional rights of persons suspected or
accused of crime, the teaching of criminal procedure is today a separate
enterprise at most law schools. Consequently, this book concentrates
upon the substantive criminal law, and no attempt has been made at a
systematic or comprehensive treatment of criminal procedure.* Some
aspects of criminal procedure have been discussed, however, when
deemed essential to an adequate understanding of certain substantive
provisions. For example, incompetency to stand trial, the manner of
presenting the insanity defense, and the consequences of a finding of not
guilty by reason of insanity are all dealt with in some detail because of
their importance in gaining a full appreciation of the insanity defense.
Similarly, it has obviously been necessary to take into account certain
procedural matters in discussing such subjects as reform of the law of
rape, consolidation of theft offenses, abolition of the distinctions between
parties to crime, and the peculiar problems raised by the crime of
conspiracy. On a more general level, attention has been given to the
relationship between discretionary enforcement and the content of the
substantive criminal law, and to the burden and manner of proving the
elements of crimes and defenses thereto.

The present work is an expanded and updated version of the fourth
edition, published in 2003. The material appearing in the prior edition
has, of course, been updated to reflect developments in the intervening
years. The text has been elaborated at some points so as to provide fuller
explanation of some areas of the law. The footnotes throughout have
been enriched with significant cases decided since 2003, as well as with
references to books, law review articles and other secondary sources that
have come into existence more recently.

This book is the most recent edition of a work published in its first
edition in 1972 by the late Professor Austin W. Scott, Jr., and me. It is
thus appropriate to note that Scott’s contribution to that endeavor has
served as a continuing influence upon the various subsequent revisions
and expansions, including the present one. I also wish to thank Dean

3. In this Hornbook, some attention is also given to the proposed new federal code of
1971, as drafted by the National Commission on Reform of the Federal Criminal Laws.
Although Congress did not adopt that proposal or any other major revision of federal
substantive law, the Commission’s work is worth noting, especially as to certain innovative
proposals and also certain divergences from the Model Penal Code which have occasionally
been adopted in state law reform.

4. On Criminal Procedure, see W. LaFave, J. Israel, N. King & O. Kerr, Criminal
Procedure (5th ed. 2009).
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Heidi Hurd and her recent successor, Dean Bruce Smith, for their
support and for generously making available to me the resources of the
College of Law.

WaynE R. LaFave

December 2009
Champaign, Illinois
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Criminal Law offers a detailed and comprehensive treatment of the
basic rules, principles, and issues relating to criminal law. To supple-
ment the information contained in this book, you can access Westlaw,
West’s computer-assisted legal research service. Westlaw contains a
broad array of legal resources, including case law, statutes, expert
commentary, current developments, and various other types of informa-
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