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Authors’ Introduction to the
2014-2015 Edition

This 2014-2015 edition of Expert Witnesses in Civil
Trials: Effective Preparation and Presentation aims to keep
you current on important recent developments in federal
and state statutes, rules, and case law pertaining to experts.
Also, as always, this updated edition is written from the
perspective of active practicing trial lawyers, with an eye
constantly on how these developments shape best practices
for using expert witnesses to create the most compelling
trial presentation possible.

What’s New in the 2014-2015 Edition:

Our 2014-2015 Edition incorporates important 2014
developments and highlights a number of important issues
for the practitioner, including:

e A new, substantial discussion focused on Daubert as
applied in intellectual property cases, including brief
glimpses into how experts are of vital importance in patent,
trademark, and copyright litigation (§ 2:39).

e Updated review of Daubert as applied to individual
States which revealed important changes in North Carolina
(adopting Daubert after using an older, state-specific stan-
dard), Missouri (applying Frye to criminal cases, but not
civil cases), Utah (recognizing reliability either by Frye or
Daubert), and Georgia (adopting Daubert line for civil cases,
but giving criminal courts wider discretion beyond Frye or
Daubert) (§ § 2:50, 2:54, 2:56, 2:57).

e Identification of two potential problems related to anal-
ysis of expert’s methodologies: courts being influenced by
experts professing reliance on accepted methodologies but of-
fering only speculation, and courts applying a narrow rule of
Daubert’s gatekeeping function (§ 2:21).

e A limitation on court appointed experts as witnesses:
courts are not required to allow parties to depose a court ap-
pointed expert if the expert is not testifying, but rather only
providing information regarding knowledge beyond the
judge’s expertise (§ 6:3).

We thank you sincerely for subscribing to Expert Wit-
nesses in Civil Trials. We work hard every year to make this
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treatise your go-to resource for working with experts, from
retention to trial presentation. We welcome reader feedback
concerning the strategies recommended, cases that might
also be included, or (heaven forbid) outright errors, for which
each author blames the other. Happy litigating!

Walter R. Lancaster
Damian D. Capozzola

October, 2014
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Chapter 1
Rule 701

§ 1:1 Introduction to Rule 701 and its application to
expert witness testimony

§ 1:2 Overlap with Rule 702

§ 1:3 Illustrative cases on the boundaries of Rule 701

Research References

West’s Key Number Digest
Evidence, <470 to 574

A.L.R. Library

Admissibility of Expert or Opinion Evidence—Supreme Court
Cases, 177 A.L.R. Fed. 77

Construction and application of Rule 701 of Federal Rules of
Evidence, providing for opinion testimony by lay witnesses under
certain circumstances, 44 A.L.R. Fed. 919

Treatises and Practice Aids

Mueller and Kirkpatrick, Federal Evidence §§ 7:1 to 7:6 (2d ed.)
Wright and Gold, Federal Practice and Procedure: Evidence

§§ 6251 to 6255
Rothstein, Federal Rules of Evidence Rule 701 (3d ed.)
Graham, Handbook of Federal Evidence §§ 701:0, 701:1 (5th ed.)
Lane, Goldstein Trial Technique § 14:29 (3d ed.)
Faigman, et al., Mod. Sci. Evidence §§ 1:31

KeyCite®: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on Westlaw®. Use KeyCite to
check citations for form, parallel references, prior and later history, and
comprehensive citator information, including citations to other decisions
and secondary materials.

§ 1:1 Introduction to Rule 701 and its application to
expert witness testimony

Rule 701 provides:
If a witness is not testifying as an expert, testimony in the
form of an opinion is limited to one that is:
(a) rationally based on the witness’s perception;



