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PREFACE

This casebook simply would not have been written but for the superbly
talented and intellectually engaged students of Vanderbilt University Law
School, who used successive draft versions of these materials during the
process of refinement. Two dynamic deans with an abiding commitment to
innovative legal education—-Kent Syverud and, now, Edward Rubin-nur-
tured the faculty environment that made my work on this casebook
possible. I also benefited from the presence, literally in the back row of my
classroom in successive years, of three exceptional faculty colleagues whom
I am fortunate also to count as friends: Brian Fitzpatrick, Tracey George,
and Suzanna Sherry. What a privilege it is to be at a place where those who
have so much to teach everyone else share a passion to learn new things
from others.

I am especially grateful, in addition, to several scholars and teachers at
other institutions who took a chance to try a new, untested, and unpub-
lished set of teaching materials in their own counterpart courses. Samuel
Issacharoff and Arthur Miller, in particular, enabled me to draw upon their
vast experience in both classroom teaching and the real world of complex
litigation in order to improve the final product. I gained many additional
insights from three scholars and teachers whose emergence in the academy
makes me confident of the vitality that this field of study will enjoy in the
future: Elizabeth Chamblee Burch, Alexandra Lahav, and David Marcus.

I also owe a considerable debt of gratitude to my co-reporters on the
American Law Institute’s project Principles of the Law of Aggregate Litiga-
tion: Robert Klonoff (author of an impressive casebook of his own on the
subject) and Charles Silver, as well as the previously-mentioned Samuel
Issacharoff. Our multi-year collaboration on the Aggregate Litigation pro-
ject illuminates the legal issues addressed in this casebook in more ways
than I can count.

Finally, and certainly not least, an outstanding Vanderbilt law student,
Matthew Blumenstein, provided exemplary research assistance, both with
my requests for material to be included and with the many important
technical details associated with the production process.

Nashuville, Tennessee
October, 2008

iii



ACKNOWLEDGMENTS

I acknowledge with thanks the copyright owners who have graciously
granted permission to reprint excerpts from the following works:

ABA Formal Ethics Opinion 06-438 2006 Edition. Copyright © 2006 by the
American Bar Association. Reprinted with permission. Copies of ABA,
ABA Formal Ethics Opinions, 2006 Edition are available from Service
Center, American Bar Association, 321 North Clark Street, Chicago, IL
60654, 1-800-285-2221.

American Law Institute, Principles of the Law of Aggregate Litigation
(Prelim. Draft No. 3, Aug. 25, 2005), copyright © 2005, by the Ameri-
can Law Institute. Reprinted with permission. All rights reserved.
NOTE: Preliminary Drafts are the work-product solely of the project’s
Reporter(s) and have not been considered by the Council of the
American Law Institute or by its membership. Neither this draft as a
whole nor any of its parts should be assumed to reflect or represent a
position of the Institute. This is a very preliminary expression even of
the drafters, and was produced for the consideration and advice of the
project’s Advisers and Members Consultative Group; this draft has now
been subject to substantial revision, and the section quoted here has
been abrogated.

American Law Institute, Principles of the Law of Aggregate Litigation
(Prelim. Draft No. 5, Sept. 12, 2008), copyright © 2008, by the
American Law Institute. Reprinted with permission. All rights re-
served. NOTE: Preliminary Drafts are the work-product solely of the
project’s Reporter(s) and have not been considered by the Council of
the American Law Institute or by its membership. Neither this draft as
a whole nor any of its parts should be assumed to reflect or represent a
position of the Institute. This is a very preliminary expression even of
the drafters, and was produced for the consideration and advice of the
project’s Advisers and Members Consultative Group.

American Law Institute, Restatement (Second) of Judgments (1982), copy-
right © 1982, by the American Law Institute. Reprinted with permis-
sion. All rights reserved.

Stephen R. Bough & Andrea G. Bough, Conflict of Laws and Multi-State
Class Actions: How Variations in State Law Affect the Predominance
Requirement of Rule 23(b)(3), 68 UMKC L. Rev. 1 (1999), copyright ©
1999, by the Curators of the University of Missouri.

John C. Coffee, dJr., Class Action Accountability: Reconciling Exit, Voice,
and Loyalty in Representative Litigation, 100 Colum. L. Rev. 370
(2000), copyright © 2000, by the Directors of the Columbia Law Review
Association, Inc.



ACKNOWLEDGMENTS

James D. Cox & Randall S. Thomas, with the assistance of Dana Kiku, Does
the Plaintiff Matter? An Empirical Analysis of Lead Plaintiffs in
Securities Class Actions, 106 Colum. L. Rev. 1587 (2006), copyright ©
2006, by the Directors of the Columbia Law Review Association, Inc.

Hanoch Dagan & James J. White, Governments, Citizens, and Injurious
Industries, 75 N.Y.U. L. Rev. 354 (2000), copyright © 2000, by the New
York University Law Review.

Allan Erbsen, From ‘“‘Predominance’ to ‘“‘Resolvability”’: A New Approach
to Regulating Class Actions, 58 Vand. L. Rev. 995 (2005), copyright ©
2005, by the Vanderbilt Law Review.

Myriam Gilles, Opting Out of Liability: The Forthcoming, Near-Total
Demise of the Modern Class Action, 104 Mich. L. Rev. 373 (2005),
copyright © 2005, by the Michigan Law Review Association.

John C.P. Goldberg & Benjamin C. Zipursky, Unrealized Torts, 88 Va. L.
Rev. 1625 (2002), copyright © 2002, by the Virginia Law Review
Association.

Samuel Issacharoff, Governance and Legitimacy in the Law of Class Ac-
tions, 1999 S. Ct. Rev. 337, copyright © 2000, by the University of
Chicago.

Samuel Issacharoff & Richard A. Nagareda, Class Settlements under Attack,
156 U. Pa. L. Rev. 1649 (2008), copyright © 2008, by the University of
Pennsylvania Law Review.

Geoffrey P. Miller, Competing Bids in Class Action Settlements, 31 Hofstra
L. Rev. 633 (2003), copyright © 2003, by the Hofstra Law Review
Association.

Robert L. Rabin, The Tobacco Litigation: A Tentative Assessment, 51
DePaul L. Rev. 331 (2001), copyright © 2001, by DePaul University.

William B. Rubenstein, The Fairness Hearing: Adversarial and Regulatory
Approaches, 53 UCLA L. Rev. 1435 (2006), copyright © 2006, by the
Regents of the University of California

Michael Selmi, The Price of Discrimination: The Nature of Class Action
Employment Discrimination Litigation and Its Effects, 81 Tex. L. Rev.
1249 (2003), copyright © 2003, by the Texas Law Review Association.

David L. Shapiro, Class Actions: The Class as Party and Client, 73 Notre
Dame L. Rev. 913 (1998), copyright © 1998, by the University of Notre
Dame. The publisher bears responsibility for any errors which have
occurred in reprinting or editing.

Charles Silver, A Restitutionary Theory of Attorneys’ Fees in Class Actions,
76 Cornell L. Rev. 656 (1991), copyright © 1991, by Cornell University.

Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 Stan. L.
Rev. 1631 (2005), copyright © 2005, by the Board of Trustees of the
Leland Stanford Junior University.



TABLE OF CASES

Principal cases are in bold type. Non-principal cases are in roman type. References are to

Pages.

Abrego Abrego v. Dow Chemical Co., 443
F.3d 676 (9th Cir.2006), 379

A.D. Bedell Wholesale Co. v. Philip Morris
Inc., 263 F.3d 239 (3rd Cir.2001), 597

Agent Orange Product Liability Litigation, In
re, 818 F.2d 145 (2nd Cir.1987), 131

Agent Orange Product Liability Litigation, In
re, 611 F.Supp. 1223 (E.D.N.Y.1985), 131

Agent Orange Product Liability Litigation, In
re, 597 F.Supp. 740 (E.D.N.Y.1984), 130

Airline Ticket Com’n Antitrust Litigation, In
re, 268 F.3d 619 (8th Cir.2001), 499

Albemarle Paper Co. v. Moody, 422 U.S. 405,
95 S.Ct. 2362, 45 L.Ed.2d 280 (1975), 213

Allen v. International Truck and Engine
Corp., 358 F.3d 469 (7th Cir.2004), 266

Allison v. Citgo Petroleum Corp., 151
F.3d 402 (5th Cir.1998), 213

Allstate Ins. Co. v. Hague, 449 U.S. 302, 101
S.Ct. 633, 66 L.Ed.2d 521 (1981), 89

Amchem Products, Inc. v. Windsor, 521
U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d 689
(1997), 77, 95

American Medical Systems, Inc., In re, 75
F.3d 1069 (6th Cir.1996), 74

Atlantic Coast Line R.R. v. Brotherhood of
Locomotive Engineers, 398 U.S. 281, 90
S.Ct. 1739, 26 L.Ed.2d 234 (1970), 412

Auction Houses Antitrust Litigation, In
re, 197 F.R.D. 71 (S.D.N.Y.2000), 296

Avery v. State Farm Mut. Auto. Ins. Co., 216
11.2d 100, 296 Ill.Dec. 448, 835 N.E.2d
801 (111.2005), 375

Baby Neal ex rel. Kanter v. Casey, 43 F.3d 48
(3rd Cir.1994), 74

Barnes v. American Tobacco Co., 161
F.3d 127 (3rd Cir.1998), 201

Blackie v. Barrack, 524 F.2d 891 (9th Cir.
1975), 158

Blockbuster, Inc. v. Galeno, 472 F.3d 53 (2nd
Cir.2006), 379

Blyden v. Mancusi, 186 F.3d 252 (2nd Cir.
1999), 257

BMW of North America, Inc. v. Gore, 517
U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809
(1996), 241

Boeing Co. v. Van Gemert, 444 U.S. 472,
100 S.Ct. 745, 62 L.Ed.2d 676 (1980), 320

Borel v. Fibreboard Paper Products Corp.,
493 F.2d 1076 (5th Cir.1973), 116

Breuer v. Jim’s Concrete of Brevard, Inc.,
538 U.S. 691, 123 S.Ct. 1882, 155 L.Ed.2d
923 (2003), 382

Bridge v. Phoenix Bond & Indem. Co.,
U.S. __, 128 S.Ct. 2131, 170 L.Ed.2d
1012 (2008), 185

Bridgestone/Firestone, Inc., In re, 288
F.3d 1012 (7th Cir.2002), 149

Bridgestone/Firestone, Inc., Tires Products
Liability Litigation, In re, 333 F.3d 763
(7th Cir.2003), 376

Brill v. Countrywide Home Loans, Inc., 427
F.3d 446 (7th Cir.2005), 378

Brown v. R.J. Reynolds Tobacco Co., 576
F.Supp.2d 1328 (M.D.Fla.2008), 272

Brown v. Ticor Title Ins. Co., 982 F.2d
386 (9th Cir.1992), 197

Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 16,
62 L.Ed. 149 (1917), 47

Buckhannon Bd. and Care Home, Inc. v.
West Virginia Dept. of Health & Human
Resources, 532 U.S. 598, 121 S.Ct. 1835,
149 L.Ed.2d 855 (2001), 337

Burrow v. Arce, 997 S.W.2d 229 (Tex.1999),
520

Cardizem CD Antitrust Litigation, In re, 200
F.R.D. 297 (E.D.Mich.2001), 158

Carlough v. Amchem Products, Inc., 10
F.3d 189 (3rd Cir.1993), 429, 439

Castano v. American Tobacco Co., 84 F.3d
734 (5th Cir.1996), 256, 258

Cavanaugh, In re, 306 F.3d 726 (9th Cir.
2002), 315

Cendant Corp. Litigation, In re, 264 F.3d 201
(3rd Cir.2001), 315

Cendant Corp. PRIDES Litigation, In
re, 243 F.3d 722 (3rd Cir.2001), 325

Chevron USA, Inc., In re, 109 F.3d 1016
(5th Cir.1997), 542

Christiansburg Garment Co. v. EEOC, 434
U.S. 412, 98 S.Ct. 694, 54 L.Ed.2d 648
(1978), 337

Cimino v. Raymark Industries, Inc., 151 F.3d
297 (5th Cir.1998), 116

Cimino v. Raymark Industries, Inc.,
F.Supp. 649 (E.D.Tex.1990), 116

Circuit City Stores, Inc. v. Adams, 532 U.S.
105, 121 S.Ct. 1302, 149 L.Ed.2d 234
(2001), 617

City of (see name of city)

751



TABLE OF CASES

Cole v. General Motors Corp., 484 F.3d
717 (5th Cir.2007), 140

Combustion Engineering, In re, 03-10495-
JFK (Bankr. D.Del.2005), 587

Combustion Engineering, In re, 391 F.3d
190 (3rd Cir.2004), 122, 562

Corrigan v. Buckley, 299 F. 899 (D.C.Cir.
1924), 47

Corrugated Container Antitrust Litiga-
tion, In re, 659 F.2d 1332 (5th Cir.1981),
421

Curtis v. Loether, 415 U.S. 189, 94 S.Ct.
1005, 39 L.Ed.2d 260 (1974), 254

Dale v. Comcast Corp., 498 F.3d 1216 (11th
Cir.2007), 634

Day v. NLO, Inc., 144 F.R.D. 330 (S.D.Ohio
1992), 212

DeLaventura v. Columbia Acorn Trust,
417 F.Supp.2d 147 (D.Mass.2006), 393

Detroit, City of v. Grinnell Corp., 560 F.2d
1093 (2nd Cir.1977), 301

Devlin v. Scardelletti, 536 U.S. 1, 122
S.Ct. 2005, 153 L.Ed.2d 27 (2002), 449

Diet Drugs, In re, 2000 WL 1222042 (E.D.Pa.
2000), 497

Diet Drugs Products Liability Litigation, In
re, 431 F.3d 141 (3rd Cir.2005), 474

Diet Drugs (Phentermine, Fenfluramine,
Dexfenfluramine) Products Liability Liti-
gation, In re, 226 F.R.D. 498 (E.D.Pa.
2005), 497

Diet Drugs (Phentermine/Fenfluramine/Dex-
fenfluramine) Products Liability Litiga-
tion, In re, 369 F.3d 293 (3rd Cir.2004),
498

Discover Bank v. Superior Court, 36 Cal.
Rptr.3d 456 (Cal.App. 2 Dist.2005), 633

Discover Bank v. Superior Court, 30 Cal.
Rptr.3d 76, 113 P.3d 1100 (Cal.2005), 631

District of Columbia Court of Appeals v.
Feldman, 460 U.S. 462, 103 S.Ct. 1303, 75
L.Ed.2d 206 (1983), 413

Domestic Air Transp. Antitrust Litiga-
tion, In re, 137 F.R.D. 677 (N.D.Ga.
1991), 155

Donovan v. City of Dallas, 377 U.S. 408, 84
S.Ct. 1579, 12 L.Ed.2d 409 (1964), 429

Dukes v. Wal-Mart, Inc., 509 F.3d 1168 (9th
Cir.2007), 76, 286, 290

Dunn v. HOVIC, 1 F.3d 1371 (3rd Cir.1993),
241

Dura Pharmaceuticals, Inc. v. Broudo, 544
U.S. 336, 125 S.Ct. 1627, 161 L.Ed.2d 577
(2005), 287

EEOC v. Waffle House, Inc., 534 U.S. 279,
122 S.Ct. 754, 151 L.Ed.2d 755 (2002),
617

Eisen v. Carlisle & Jacquelin, 417 U.S. 156,
94 S.Ct. 2140, 40 L.Ed.2d 732 (1974), 63,
273

Ellis v. Costco Wholesale Corp., 240 F.R.D.
627 (N.D.Cal.2007), 76

Energy Resources Co., Inc., United States v.,
495 U.S. 545, 110 S.Ct. 2139, 109 L.Ed.2d
580 (1990), 577

Engle v. Liggett Group, Inc., 945 So.2d 1246
(Fla.2006), 271

Epstein v. MCA, Inc. (Epstein III), 179
F.3d 641 (9th Cir.1999), 460

Erie R. Co. v. Tompkins, 304 U.S. 64, 58
S.Ct. 817, 82 L.Ed. 1188 (1938), 137

Evans v. Walter Industries, 449 F.3d 1159
(11th Cir.2006), 379

Exxon Mobil Corp. v. Allapattah Services,
Inc., 545 U.S. 546, 125 S.Ct. 2611, 162
L.Ed.2d 502 (2005), 371

Factor VIII or IX Concentrate Blood Products
Litigation, In re, 159 F.3d 1016 (7th Cir.
1998), 61

Ferens v. John Deere Co., 494 U.S. 516, 110
S.Ct. 1274, 108 L.Ed.2d 443 (1990), 391

Fibreboard Corp., In re, 893 F.2d 706 (5th
Cir.1990), 116

Ford Motor Co./Citibank (South Dakota), In
re, 264 F.3d 952 (9th Cir.2001), 377

Freedom Holdings, Inc. v. Spitzer, 357 F.3d
205 (2nd Cir.2004), 597

Gasperini v. Center for Humanities, Inc., 518
U.S. 415, 116 S.Ct. 2211, 135 L.Ed.2d 659
(1996), 256

General Motors Corp. v. Bryant, 374 Ark. 38
(Ark.2008), 148

General Motors Corp. Engine Interchange
Litigation, In re, 594 F.2d 1106 (7th Cir.
1979), 494

General Motors Corp. Pick-Up Truck
Fuel Tank Products Liability Litiga-
tion, In re, 134 F.3d 133 (3rd Cir.1998),
413

General Telephone Co. v. Falcon, 457
U.S. 147, 102 S.Ct. 2364, 72 L.Ed.2d 740
(1982), 68, 274

Gilmer v. Interstate/Johnson Lane Corp., 500
U.S. 20, 111 S.Ct. 1647, 114 L.Ed.2d 26
(1991), 617

Green Tree Financial Corp. v. Randolph, 531
US. 79, 121 S.Ct. 513, 148 L.Ed.2d 373
(2000), 622

Grider v. Keystone Health Plan Cent., Inc.,
500 F.3d 322 (3rd Cir.2007), 433

Guidant Corp. Implantable Defibrillators
Products Liability Litigation, In re, 2008
WL 682174 (D.Minn.2008), 540

Hansberry v. Lee, 311 U.S. 32, 61 S.Ct.
115, 85 L.Ed. 22 (1940), 42

Hart v. FedEx Ground Package System Inc.,
457 F.3d 675 (7th Cir.2006), 382

Henson v. East Lincoln Tp., 814 F.2d 410
(7th Cir.1987), 361

Hilao v. Estate of Marcos, 103 F.3d 767
(9th Cir.1996), 158



TABLE OF CASES

Hoffman v. Honda of America Mfg., Inc., 191
F.R.D. 530 (S.D.Ohio 1999), 223

Holmes v. Securities Investor Protection
Corp., 503 U.S. 258, 112 S.Ct. 1311, 117
L.Ed.2d 532 (1992), 185

Huber v. Taylor, 469 F.3d 67 (3rd Cir.2006),
526

In re (see name of party)

International Broth. of Teamsters v. United
States, 431 U.S. 324, 97 S.Ct. 1843, 52
L.Ed.2d 396 (1977), 75, 290

Inter-Op Hip Prosthesis Product Liability
Litigation, In re, 01-303 & 01-304 (6th
Cir.2002), 493

Inter-Op Hip Prosthesis Liability Litiga-
tion, In re, 204 F.R.D. 330 (N.D.Ohio
2001), 487

Inter-Op Hip Prosthesis Product Liability
Litigation, In re, 2001 WL 1774017 (6th
Cir.2001), 493

IPO Securities Litigation, In re (Miles v.
Merrill Lynch & Co.), 471 F.3d 24 (2nd
Cir.2006), 276

Johns-Manville Corp., Matter of, 68 B.R. 618
(Bkrtcy.S.D.N.Y.1986), 559

Joint Eastern and Southern Dist. Asbes-
tos Litigation, In re (Eagle-Picher In-
dustries, Inc.), 134 F.R.D. 32 (E.D.N.Y.
1990), 424

Jones v. Nuclear Pharmacy, Inc., 741 F.2d
322 (10th Cir.1984), 458

Juzwin v. Amtorg Trading Corp., 705 F.Supp.
1053 (D.N.J.1989), 241

Kane v. Johns-Manville Corp., 843 F.2d 636
(2nd Cir.1988), 557, 559

Khulumani v. Barclay Nat. Bank Ltd., 504
F.3d 254 (2nd Cir.2007), 166

Klaxon v. Stentor Electric Mfg. Co., 313 U.S.
487, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941),
137, 383

Klay v. Humana, Inc., 382 F.3d 1241 (11th
Cir.2004), 167

Klussman v. Cross Country Bank, 36 Cal.
Rptr.3d 728 (Cal.App. 1 Dist.2005), 633

Korean Air Lines Disaster of Sept. 1, 1983, In
re, 829 F.2d 1171 (D.C.Cir.1987), 392

Kristian v. Comcast Corp., 446 F.3d 25
(1st Cir.2006), 619

La Mar v. H & B Novelty & Loan Co., 489
F.2d 461 (9th Cir.1973), 368

Lapin v. Goldman Sachs & Co., 254 F.R.D.
168 (S.D.N.Y.2008), 289

Lazy Oil Co. v. Witco Corp., 166 F.3d 581
(3rd Cir.1999), 509

Lead Industries, Ass’n, Inc., State v., 951
A.2d 428 (R.1.2008), 598

Lee v. Hansberry, 372 Ill. 369, 24 N.E.2d 37
(111.1939), 48

LILCO Securities Litigation, In re, 111
F.R.D. 663 (E.D.N.Y.1986), 148

Lorazepam & Clorazepate Antitrust Litiga-
tion, In re, 289 F.3d 98 (D.C.Cir.2002), 61

Lowery v. Alabama Power Co., 483 F.3d 1184
(11th Cir.2007), 385

Masters v. Wilhelmina Model Agency, Inc.,
473 F.3d 423 (2nd Cir.2007), 507

Matsushita Elec. Indus. Co. v. Epstein,
516 U.S. 367, 116 S.Ct. 873, 134 L.Ed.2d 6
(1996), 398

Matter of (see name of party)

Micron Technologies, Inc. Securities Litiga-
tion, In re, 247 F.R.D. 627 (D.Idaho 2007),
289

Mitsubishi Motors Corp. v. Soler Chrysler—
Plymouth, Inc., 473 U.S. 614, 105 S.Ct.
3346, 87 L.Ed.2d 444 (1985), 617

Muhammad v. County Bank of Rehoboth
Beach, 189 N.J. 1, 912 A.2d 88 (N.J.2006),
631

Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 70 S.Ct. 652, 94 L.Ed.
865 (1950), 121

NASDAQ Market-Makers Antitrust Litiga-
tion, In re, 169 F.R.D. 493 (S.D.N.Y.1996),
158

Nassau County Strip Search Cases, In
re, 461 F.3d 219 (2nd Cir.2006), 259

Ortiz v. Fibreboard Corp., 527 U.S. 815,
119 S.Ct. 2295, 144 L.Ed.2d 715 (1999),
77, 118, 224

Oscar Private Equity Investments v. Alle-
giance Telecom, Inc., 487 F.3d 261 (5th
Cir.2007), 286, 288

Oxford Health Plans, Inc. Securities Litiga-
tion, In re, 182 F.R.D. 42 (S.D.N.Y.1998),
314

Parker v. Time Warner Entertainment Co.,
331 F.3d 13 (2nd Cir.2003), 63

Parklane Hosiery Co., Inc. v. Shore, 439
U.S. 322, 99 S.Ct. 645, 58 L.Ed.2d 552
(1979), 6

Pettway v. American Cast Iron Pipe Co., 494
F.2d 211 (5th Cir.1974), 213

Philip Morris USA v. Williams, 549 U.S. 346,
127 S.Ct. 1057, 166 L.Ed.2d 940 (2007),
249

Phillips Petroleum Co. v. Shutts, 472
U.S. 797, 105 S.Ct. 2965, 86 L.Ed.2d 628
(1985), 79

Pope v. Rice, 2005 WL 613085 (S.D.N.Y.
2005), 589

Poulos v. Caesars World, Inc., 379 F.3d 654
(9th Cir.2004), 187

Powell v. Georgia—Pacific Corp., 119 F.3d 703
(8th Cir.1997), 507



TABLE OF CASES

Prudential Ins. Co. of America Sales
Practice Litigation, In re, 261 F.3d 355
(3rd Cir.2001), 477

Randolph v. Green Tree Financial Corp.—Ala-
bama, 244 F.3d 814 (11th Cir.2001), 623

Reynolds v. Beneficial Nat. Bank, 288
F.3d 277 (7th Cir.2002), 440

Rhone-Poulenc Rorer, Inc., Matter of,
51 F.3d 1293 (7th Cir.1995), 52, 252

Robinson v. Metro-North Commuter R.R.
Co., 267 F.3d 147 (2nd Cir.2001), 223

Rodriguez de Quijas v. Shearson/American
Exp., Inc., 490 U.S. 477, 109 S.Ct. 1917,
104 L.Ed.2d 526 (1989), 617

Roginsky v. Richardson-Merrell, Inc., 378
F.2d 832 (2nd Cir.1967), 241

Rooker v. Fidelity Trust Co., 263 U.S. 413, 44
S.Ct. 149, 68 L.Ed. 362 (1923), 413

Ross v. Bernhard, 396 U.S. 531, 90 S.Ct. 733,
24 L.Ed.2d 729 (1970), 254

Roth v. Aon Corp., 238 F.R.D. 603 (N.D.IIL
2006), 289

Rutter & Wilbanks Corp. v. Shell Oil Co., 314
F.3d 1180 (10th Cir.2002), 458

Scherk v. Alberto-Culver Co., 417 U.S. 506,
94 S.Ct. 2449, 41 L.Ed.2d 270 (1974), 617

School Asbestos Litigation, In re, 789 F.2d
996 (3rd Cir.1986), 148, 383

Shearson/American Exp., Inc. v. McMahon,
482 U.S. 220, 107 S.Ct. 2332, 96 L.Ed.2d
185 (1987), 617

Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836,
92 L.Ed. 1161 (1948), 47

Silicone Gel Breast Implants Products
Liability Litigation, In re, 793 F.Supp.
1098 (Jud.Pan.Mult.Lit.1992), 388

Simon II Litigation, In re, 407 F.3d 125
(2nd Cir.2005), 242

Six (6) Mexican Workers v. Arizona Cit-
rus Growers, 904 F.2d 1301 (9th Cir.
1990), 499

Snyder v. Harris, 394 U.S. 332, 89 S.Ct. 1053,
22 L.Ed.2d 319 (1969), 371

Sosa v. Alvarez—Machain, 542 U.S. 692, 124
S.Ct. 2739, 159 L.Ed.2d 718 (2004), 165

State v. (see opposing party)

State Farm Fire & Cas. Co. v. Tashire, 386
U.S. 523, 87 S.Ct. 1199, 18 L.Ed.2d 270
(1967), 377

State Farm Mut. Auto. Ins. Co. v. Campbell,
538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d
585 (2003), 242

Staton v. Boeing Co., 327 F.3d 938 (9th
Cir.2003), 338

Stephenson v. Dow Chemical Co., 273
F.3d 249 (2nd Cir.2001), 122

Sun Oil Co. v. Wortman, 486 U.S. 717, 108
S.Ct. 2117, 100 L.Ed.2d 743 (1988), 136

Syngenta Crop Protection, Inc. v. Henson,
537 U.S. 28, 123 S.Ct. 366, 154 L.Ed.2d
368 (2002), 130

Synthroid Marketing Litigation, In re, 264
F.3d 712 (7th Cir.2001), 351

Tax Authority, Inc. v. Jackson Hewitt,
Inc., 187 N.J. 4, 898 A.2d 512 (N.J.2006),
527

Taylor v. Blakey, 490 F.3d 965 (D.C.Cir.
2007), 13

Taylor v. Sturgell, US. _, 128 S.Ct.
2161, 171 L.Ed.2d 155 (2008), 11

Teamsters Local 445 Freight Div. Pension
Fund v. Bombardier Inc.,, 546 F.3d 196
(2nd Cir.2008), 290

Telectronics Pacing Systems, Inc., In re, 172
F.R.D. 271 (S.D.Ohio 1997), 148

Thillens, Inc. v. Community Currency
Exchange Ass’n, 97 F.R.D. 668 (N.D.IIl.
1983), 352

Tice v. American Airlines, Inc., 162 F.3d 966
(7th Cir.1998), 23

Ticor Title Ins. Co. v. Brown, 511 U.S. 117,
114 S.Ct. 1359, 128 L.Ed.2d 33 (1994),
200

Tull v. United States, 481 U.S. 412, 107 S.Ct.
1831, 95 L.Ed.2d 365 (1987), 254

Uhl v. Thoroughbred Technology and
Telecommunications, Inc., 309 F.3d
978 (7th Cir.2002), 132

United States v.
party)

(see opposing

Valentino v. Carter-Wallace, Inc., 97 F.3d
1227 (9th Cir.1996), 258

Van Dusen v. Barrack, 376 U.S. 612, 84 S.Ct.
805, 11 L.Ed.2d 945 (1964), 391

Vioxx Products Liability Litigation, In re, 574
F.Supp.2d 606 (E.D.La.2008), 540, 551

Wachtel v. Guardian Life Ins. Co., 453 F.3d
179 (3rd Cir.2006), 189

Welding Fume Products Liability Litig., In
re, 245 F.R.D. 279 (N.D.Ohio 2007), 210

Wolfert v. Transamerica Home First, Inc.,
439 F.3d 165 (2nd Cir.2006), 470

Wonson, United States v., 28 F.Cas. 745
(C.C.D.Mass.1812), 255

Wright v. Circuit City Stores, Inc., 201 F.R.D.
526 (N.D.Ala.2001), 68

York, Mayor of v. Pilkington, 25 Eng.Rep.
946 (1737), 93

Ysbrand v. DaimlerChrysler Corp., 81 P.3d
618 (Okla.2003), 153

Zahn v. International Paper Co., 414 U.S.
291, 94 S.Ct. 505, 38 L.Ed.2d 511 (1973),
371

Zyprexa Products Liability Litigation,
In re, 424 F.Supp.2d 488 (E.D.N.Y.2006),
534



TABLE OF AUTHORITIES

References are to Pages.

William T. Allen, Finality in Judgments in
Class Actions: A Comment on Epstein v.
MCA, Inc., 73 N.Y.U. L. Rev. 1149 (1998),
409-10

AxHIL REED AMAR, THE BILL oF RIGHTS: CREATION
AND REcoNSTRUCTION (1998), 254

AMERICAN HEART ASSOCIATION, ET AL., A BROKEN
ProMise To OUr CHILDREN: THE 1998 STATE
ToBacco SETTLEMENT Six YEARS LATER
(2004), 596

AMERICAN LAw INSTITUTE, PRINCIPLES OF THE LAw
OF AGGREGATE LiTicaTION (Prelim. Draft No.
5, Sept. 12, 2008), 269, 508, 530, 531-33

AMERICAN LAw INSTITUTE, PRINCIPLES OF THE Law
OF AGGREGATE LiTicaTION (Prelim. Draft No.
3, Aug. 25, 2005), 33-36

Douglas G. Baird & Donald S. Bernstein,
Absolute Priority, Valuation Uncertainty,
and the Reorganization Bargain, 115 YALE
L.J. 1930 (2006), 240

Douglas G. Baird, The Uneasy Case for Cor-
porate Reorganizations, 15 J. LEcaL Stub.
127 (1986), 558

Ronald Barliant et al., From Free-Fall to
Free-for-All: The Rise of Pre-Packaged As-
bestos Bankruptcies, 12 Am. BaNkR. INsT. L.
REv. 441 (2004), 561

Lucian Arye Bebchuk, The Questionable Case
for Using Auctions to Select Lead Counsel,
80 WasH. U. L.Q. 889 (2002), 311

Alex Berenson, A Caldron of Ethics and As-
bestos, N.Y. TmMes, Mar. 12, 2003, 562

Robert G. Bone & David S. Evans, Class
Certification and the Substantive Merits,
51 Duke L.J. 1251 (2002), 62, 287

Stephen R. Bough & Andrea G. Bough, Con-
flict of Laws and Multi-State Class Ac-
tions: How Variations in State Law Affect
the Predominance Requirement of Rule
23(b)(3), 68 UMKC L. Rev. 1 (1999), 139

Michael Bradley & Michael Rosenzweig, The
Untenable Case for Chapter 11, 101 YALE
L.J. 1043 (1992), 558

Jess Bravin, Sulzer Medica Reaches Novel
Class-Action Pact, WaLL Srt. J., Aug. 16,
2001, 493

PauL Bropeur, OuTraGEOUs Misconpuct (1985),
115-16

Amanda Bronstad, Cy Pres Awards Under
Scrutiny, Nar’y L.J., Aug. 11, 2008, 507

John Bronsteen, Class Action Settlements: An
Opt-In Proposal, 2005 U. ILL. L. Rev. 903,
92

Chris Brummer, Note, Sharpening the
Sword: Class Certification, Appellate Re-
view, and the Role of the Fiduciary Judge
in Class Action Lawsuits, 104 CorLum. L.
REev. 1042 (2004), 447

Stephen B. Burbank, Interjurisdictional Pre-
clusion, Full Faith and Credit and Feder-
al Common Law: A General Approach, 71
CorneLL L. Rev. 733 (1986), 409

Jean Wegman Burns, Decorative Figure-
heads: Eliminating Class Representatives
in Class Actions, 42 Hastings L.J. 165
(1990), 78

Elizabeth J. Cabraser, The Class Action
Counterreformation, 57 Stan. L. Rev. 1475
(2005), 122

Elizabeth J. Cabraser & Robert J. Nelson,
Class Action Treatment of Punitive Dam-
ages after Philip Morris v. Williams: We
Can Get There from Here, 2 CHARLESTON L.
REev. 407 (2008), 250

STEPHEN J. CARROLL ET AL., ASBESTOS LITIGATION
(2005), 121-22

Centers for Disease Control, Cigarette Smok-
ing among Adults-United States, 2003, 54
MorsmiTy & MortaLiTy WKLY. Rep. 509
(2005), 598

Centers for Disease Control, Cigarette Use
among High School Students-United
States, 1991-2003, 53 MORBIDITY & MORTALI-
Ty WKLY. REP. 499 (2004), 597-98

Frank J. Chaloupka et al., Taxing Tobacco:
The Impact of Tobacco Taxes on Cigarette
Smoking and Other Tobacco Use, in REGU-
LATING THE ToBacco INpustry (Robert L.
Rabin & Stephen D. Sugarman, eds.
2000), 597

Class Action Fairness Act: A Panel of Experts
Discusses Whether the New Law Govern-
ing Class Actions is a Needed Fix or a
Bad Idea, Nar’ L.J., May 16, 2005, 385—
86

John C. Coffee, Jr., Class Action Accountabil-
ity: Reconciling Exit, Voice, and Loyalty in
Representative Litigation, 100 Corum. L.
Rev. 370 (2000), 91, 514-15

ALBA CONTE & HERBERT R. NEWBERG, NEWBERG ON
Crass Actions (4th ed. 2002), 158, 195



TABLE OF AUTHORITIES

James D. Cox & Randall S. Thomas, Letting
Billions Slip Through Your Fingers: Em-
pirical Evidence and Legal Implications of
the Failure of Financial Institutions to
Participate in Securities Class Action Set-
tlements, 58 Stan. L. Rev. 411 (2005), 320

James D. Cox & Randall S. Thomas, with the
Assistance of Dana Kiku, Does the Plain-
tiff Matter? An Empirical Analysis of Lead
Plaintiffs in Securities Class Actions, 106
Corum. L. Rev. 1587 (2006), 315-19

Hanoch Dagan & James J. White, Govern-
ments, Citizens, and Injurious Industries,
75 N.Y.U. L. Rev. 354 (2000), 593-95

David A. Dana, Adequacy of Representation
after Stephenson: A Rawlsian/Behavioral
Economics Approach to Class Action Set-
tlements, 55 Emory L.J. 279 (2006), 130

Paul H. Edelman, Richard A. Nagareda &
Charles Silver, The Allocation Problem in
Multiple-Claimant Representations, 14 S.
Cr. Econ. Rev. 95 (2006), 520

Theodore Eisenberg & Geoffrey P. Miller,
Attorneys Fees in Class Action Settle-
ments: An Empirical Study, 1 J. EMPIR.
Stup. 27 (2004), 336

Theodore Eisenberg & Geoffrey P. Miller,
The Role of Opt-Outs and Objectors in
Class Action Litigation: Theoretical and
Empirical Issues, 57 Vanp. L. Rev. 1529
(2004), 92

Allan Erbsen, From ‘“Predominance’ to “‘Re-
solvability”’: A New Approach to Regulat-
ing Class Actions, 58 Vanp. L. Rev. 995
(2005), 188-89

Howard M. Erichson, Informal Aggregation:
Procedural and Ethical Implications of
Coordination Among Counsel in Related
Lawsuits, 50 Duke L.J. 381 (2000), 26, 27

Eldon E. Fallon, Jeremy T. Grabill & Robert
Pitard Wynne, Bellwether Trials in Multi-
district Litigation, 82 TuL. L. Rev. 2323
(2008), 542, 551-52

dJill E. Fisch, Lawyers on the Auction Block:
Evaluating the Selection of Class Counsel
by Auction, 102 CoLum. L. Rev. 650 (2002),
311

Brian T. Fitzpatrick, The End of Objector
Blackmail? (forthcoming), available at
http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=1269037, 458

C. Douglas Floyd, The Limits of Minimal
Diversity, 55 Hastings L.J. 613 (2004), 377

Myriam Gilles, Opting Out of Liability: The
Forthcoming, Near-Total Demise of the
Modern Class Action, 104 MicH. L. Rev.
373 (2005), 617-19

J. Maria Glover, Note, Beyond Unconsciona-
bility: Class Action Waivers and Mandato-
ry Arbitration Agreements, 59 Vanp. L.
Rev. 1735 (2006), 634

John C.P. Goldberg & Benjamin C. Zipursky,
Unrealized Torts, 88 Va. L. Rev. 1625
(2002), 211-212

ALexanDER Hamivton, THE Feperavist No. 83
(Clinton Rossiter ed. 1961), 255

J.B. Heaton, The Risk Finance of Class Ac-
tion Settlement Pressure, 4 J. Risk FIN. 75
(2003), 62

Edith Guild Henderson, The Background of
the Seventh Amendment, 80 Harv. L. Rev.
289 (1966), 254

Magrk HERRMANN, GEOFFREY J. RITTS & KATHERINE
LaRsoN, STATEWIDE COORDINATED PROCEED-
INGS: STATE COURT ANALOGUES TO THE FEDERAL
MDL Process (2d. ed. 2004), 397-98

Laura J. Hines, Challenging the Issue Class
End-Run, 52 Emory L.J. 709 (2003), 258

AvLBerT O. Hirscuman, Exit, Voice, aND LoyALTy:
RespoNses TO DECLINE IN Firms, ORGANIZA-
TIONS, AND STATES (1970), 91

How Deep Do Merck’s Wounds Go?, WALL ST.
dJ., Sept. 30, 2006, 498

INSTITUTE OF MEDICINE, VETERANS AND AGENT
OranGE: HEaLTH EFFECTS OF HERBICIDES USED
IN VIETNAM (1994), 131

Samuel Issacharoff, The Vexing Problem of
Reliance in Consumer Class Actions, T4
TuL. L. Rev. 1633 (2000), 186

Samuel Issacharoff, Governance and Legiti-
macy in the Law of Class Actions, 1999 S.
Cr. Rev. 337, 36-38, 76, 91

Samuel Issacharoff & Erin F. Delaney, Con-
sumer Credit Accountability, 73 U. CH1 L.
Rev. 157 (2006), 632

Samuel Issacharoff & Richard A. Nagareda,
Class Settlements under Attack, 156 U. Pa.
L. Rev. 1649 (2008), 93-94

Samuel Issacharoff & Catherine M. Sharkey,
Backdoor Federalization, 53 UCLA L. Rev.
1353 (2006), 386

Samuel Issacharoff & John Fabian Witt, The
Inevitability of Aggregate Settlement: An
Institutional Account of American Tort
Law, 57 Vanp. L. Rev. 1571 (2004), 40

Brenda Sapino Jeffreys, Lawyer Tries to Ex-
tend Arce to Defendants in Mass-Tort Lit-
tgation, Tex. Lawyer, Dec. 12, 2005, 526

MicHAEL C. JENSEN, A THEORY OF THE FIrM:
GOVERNANCE, RESIDUAL CLAIMS, AND ORGANIZA-
TIONAL Forums (2000), 561

Nathan Koppel & Heather Won Tesoriero,
Pfizer Settles Lawsuits over Two Painkill-
ers, WaLL St. J., May 3-4, 2008, 557

Randy Kozel & David Rosenberg, Solving the
Nuisance-Value Settlement Problem: Man-
datory Summary Judgment, 90 Va. L. Rev.
1849 (2004), 62-63

Alexandra D. Lahav, Bellwether Trials, 76
Geo. WasH. L. Rev. 576 (2008), 40, 550-51

Christopher R. Leslie, A Market-Based Ap-
proach to Coupon Settlements in Antitrust
and Consumer Class Action Litigation, 49
UCLA L. Rev. 991 (2002), 421

Adam Liptak, Doling Out Other People’s
Money, N.Y. Tmves, Nov. 26, 2007, 507

Timothy D. Lytton, Introduction: An Over-
view of Lawsuits against the Gun Indus-



TABLE OF AUTHORITIES

try, in SuiNG THE GUN INpusTRY (Timothy D.
Lytton, ed. 2005), 610

Jonathan R. Macey & Geoffrey P. Miller, The
Plaintiffs’ Attorney’s Role in Class Action
and Derivative Litigation: Economic Anal-
ysis and Recommendations for Reform, 58
U. Cu1 L. Rev. 1 (1991), 77-78, 313

Anup Malani & Charles Mullin, Assessing the
Merits of Reallocation under Joint and
Several Liability, with an Application to
Asbestos Litigation (Dec. 21, 2004), avail-
able at http://www.law.virginia.edu/home
2002/pdf/malani/asbestos.pdf, 561

David Marcus, Erie, the Class Action Fairness
Act, and Some Federalism Implications of
Diversity Jurisdiction, 48 WM. & Mary L.
REev. 1247 (2007), 386

Merck Press Release, Merck Agreement to
Resolve U.S. VIOXX® Product Liability
Lawsuits (Nov. 9, 2007), available at
http://www.merck.com/newsroom/
press_releases/corporate/2007_1109.html,
552-56

Geoffrey P. Miller, Competing Bids in Class
Action Settlements, 31 Horstra L. REV. 633
(2003), 312-13

Geoffrey P. Miller, Review of the Merits in
Class Action Certification, 33 HorsTra L.
Rev. 51 (2004), 286-87

Geoffrey P. Miller & Lori S. Singer, Nonpecu-
niary Class Action Settlements, 60 L. &
ConTeEMP. ProOB. 97 (Autumn 1997), 421

Henry Paul Monaghan, Antisuit Injunctions
and Preclusion Against Absent Nonresi-
dent Class Members, 98 CoLum. L. REev.
1148 (1998), 469

Nancy J. Moore, The American Law Insti-
tute’s Proposal to Bypass the Aggregate
Settlement Rule: Do Mass Tort Clients
Need (or Want) Group Decision Making?,
57 DePauL L. Rev. 395 (2008), 533

Edmund M. Morgan, A Brief History of Spe-
cial Verdicts and Special Interrogatories,
32 Yare L.J. 575 (1923), 255

RicHARD A. NAGAREDA, Mass TorTs IN A WORLD OF
SETTLEMENT (2007), 557, 588

New GEeNErRaTION RESearcH, Inc, THE 2004
BANKRUPTCY YEARBOOK & ALMANAC (2004),
561

ErIN A. O’HarA & Larry E. RiBstEIN, THE Law
MaRrkeT (2009), 139

Roger Parloff, Tort Lawyers: There They Go
Again!, ForTUNE, Sept. 6, 2004, 562

Mark D. Plevin et al., Pre-Packaged Asbestos
Bankruptcies: A Flawed Solution, 44 S.
Tex. L. Rev. 883 (2003), 561-62

Robert L. Rabin, The Tobacco Litigation: A
Tentative Assessment, 51 DEPauL L. REv.
331 (2001), 590-93

Robert A. Ragazzo, Transfer and Choice of
Federal Law: The Appellate Model, 93
Mich. L. Rev. 703 (1995), 393

Jack Ratliff, Offensive Collateral Estoppel
and the Option Effect, 67 Tex. L. Rev. 63
(1988), 10

RESTATEMENT (SECOND) OF JUDGMENTS (1982), 4,
5

WILFRED J. RiTz, REWRITING THE JUDICIARY ACT OF
1789 (1990), 255

Jon Romberg, Half a Loaf is Predominant
and Superior to None: Class Certification
of Particular Issues Under Rule
23(c)(4)(A), 2002 Uran L. Rev. 249, 258

William B. Rubenstein, The Fairness Hear-
ing: Adversarial and Regulatory Ap-
proaches, 53 UCLA L. Rev. 1435 (2006),
447-49

William B. Rubenstein, On What a ‘““Private
Attorney General” Is-and Why It Matters,
57 Vanp. L. Rev. 2129 (2004), 597

George Rutherglen, Notice, Scope, and Pre-
clusion in Title VII Class Actions, 69 VA
L. Rev. 11 (1983), 213

Warren F. Schwartz, Long-Shot Class Ac-
tions: Toward a Normative Theory of Le-
gal Uncertainty, 8 LecaL THEOrRY 297
(2002), 62

Michael Selmi, The Price of Discrimination:
The Nature of Class Action Employment
Discrimination Litigation and Its Effects,
81 Tex. L. Rev. 1249 (2003), 350-51

Richard A. Seltzer, Punitive Damages in
Mass Tort Litigation: Addressing the
Problems of Fairness, Efficiency and Con-
trol, 52 Forouam L. Rev. 37 (1983), 241

David L. Shapiro, Class Actions: The Class as
Party and Client, 73 Notre Dame L. Rev.
913 (1998), 50-52

Suzanna Sherry, Overruling Erie: Nation-
wide Class Actions and National Common
Law, 156 U. Pa. L. Rev. 2135 (2008), 386

Charles Silver, We’re Scared to Death: Does
Class Certification Subject Defendants to
Blackmail?, 78 N.Y.U. L. Rev. 1357
(2003), 62

Charles Silver, Comparing Class Actions and
Consolidations, 10 Rev. Litic. 495 (1991),
33

Charles Silver, A Restitutionary Theory of
Attorneys’ Fees in Class Actions, 76 Cor-
NELL L. REv. 656 (1991), 323-35

Charles Silver & Lynn Baker, I Cut, You
Choose: The Role of Plaintiffs’ Counsel in
Allocating Settlement Proceeds, 84 Va. L.
REv. 1465 (1998), 26

Charles Silver & Lynn A. Baker, Mass Law-
suits and the Aggregate Settlement Rule,
32 Wake Forest L. Rev. 733 (1997), 26

Kathryn E. Spier, The Use of ‘Most-Fa-
vored-Nation” Clauses in Settlement of
Litigation, 34 RAND J. Econ. 78 (2003),
496

Jean R. Sternlight, Creeping Mandatory Arbi-
tration: Is It Just?, 57 Stan. L. Rev. 1631
(2005), 613-17

Byron G. Stier, Now It’s Personal: Punish-
ment and Mass Tort Litigation after Phil-
ip Morris v. Williams, 2 CHARLESTON L.
Rev. 433 (2008), 250



TABLE OF AUTHORITIES

Symposium, Behavioral Realism, 94 CaL. L.
Rev. 945 (2006), 291

Symposium, Unconscious Discrimination
Twenty Years Later: Application and Evo-
lution of the Id, the Ego, and Equal Pro-
tection, 40 Conn. L. Rev. 927 (2008), 291

Third Circuit Task Force Report on Selection
of Class Counsel, reprinted in 74 Tewmp. L.
REev. 689 (2001), 311

Randall S. Thomas & Robert G. Hansen,
Auctioning Class Action and Derivative
Law Suits: A Critical Analysis, 87 Nw. U.
L. Rev. 423 (1993), 311

Jay Tidmarsh, The Story of Hansberry: The
Foundation for Modern Class Actions, in
CiviL ProcepuURE Stories (Kevin M. Cler-
mont, ed. 2004), 48-49

Elliott J. Weiss & John S. Beckerman, Let the
Money Do the Monitoring: How Institu-
tional Investors Can Reduce Agency Costs
in Securities Class Actions, 104 YaLe L.J.
2053 (1995), 314

SaraH N. WELLING, SArRA SUN BEALE & PameLa H.
Bucy, FEDERAL CRIMINAL Law AND RELATED
AcrTioNns (1998), 184

Thomas E. Willging & Shannon R. Wheat-
man, Attorney Choice of Forum in Class
Action Litigation: What Difference Does It
Make?, 81 Notre DaME L. REv. 591 (2006),
375

Thomas E. Willging et al., An Empirical
Analysis of Rule 23 to Address the Rule-
making Challenges, 71 N.Y.U. L. Rev. 74
(1996), 437

Tobias Barrington Wolff, Preclusion in Class
Action Litigation, 105 Corum. L. Rev. 717
(2005), 410

Patrick Woolley, Choice of Law and the Pro-
tection of Class Members in Class Suits
Certified under Federal Rule of Civil Pro-
cedure 23(b)(3), 2004 MicH. St. L. Rev. 799,
473

Patrick Woolley, The Availability of Collater-
al Attack for Inadequate Representation in
Class Suits, 79 Tex. L. Rev. 383 (2000),
469

7A CHARLES ALAN WRIGHT, ARTHUR R. MILLER &
Mary Kay KaNE, FEDERAL PRACTICE AND PRro-
CEDURE (3d ed. 2005), 68, 75

11 CHARLES ALAN WRIGHT, ARTHUR R. MILLER &
Mary Kay Kang, FEDERAL PRACTICE AND PRro-
CEDURE (2d ed. 1995), 65



THE LAW OF

CLASS ACTIONS
AND

OTHER AGGREGATE
LITIGATION



SUMMARY OF CONTENTS

PREFACE z::ncmmesmssms o snsnusmsssssnts sos st Sos Ao SoRERE SER RS SR Ao SR S S S S SR s iii
ACKNOWLEDGMENTS - - - - - -« o e oo oo v
SUMMARY OF CONTENTS - cccsnsmsosusonsmsumsenmss s soubssss st sosnits son St am s tia s vii
TABLE OF CONTENTS - - - -« - - e xi
TABLE OF CASES - oo oo XV
TABLE OF AUTHORITIES - - - - - - -« oo e et e e e Xix
CHAPTER 1. An Introduction to Aggregate Litigation ... 1
A. Multiple Civil Claims with Similar Features..............._.___.__________ 1
B. Preclusion and Its Limits ... 3
1. Claim PreclusSion s::ssssssusmmmasmsmmmnnnsomssssmsossemusanss 4
2. Issue Preclusion ---ooooooooooo L 5
3. Preclusion of Non-Parties. ... ... 10
C. Major Techniques of Aggregation ... 25
1. Contractual Agregation . ...« sosmsmsmrms e smasssasanss 25
2. Non-Contractual Aggregation ... 27
ET T ©70) 11701 kT £ 1 210) o (FS OO U R 27
b. Class Action ... 28
3. Aggregation Neither Contractual Nor Wholly Non-Contractual 39
CHAPTER 2. The Class Certification Decision......_.._.__._________. 42
A. The Significance of the Class Certification Decision -.........._._.._.___ 42
1. Significance for Plaintiff Class Members --.........._.._.__._.__.__.____ 42
2. Significance for Defendants. .. .c.cconasimssmsmsmmnmsonesonmenmmsrnsse 52
B. General Requirements for Class Certification.................._.___._____ 67
1. Numerosity - . 67
2. Commonality and Typicality ... 68
3. Adequate Representabion ... c..coswmsssonssmssmsmmmmsmm unesssnmsnes 76
C. What Type of Class? ... 79
1. Opt—Out Classes Under Rule 23(b)(3) ---oocoooooooo . 79
a. The Two Faces of Due Process .-« 79
b. Which Intra—Class Conflicts Matter? ......._...._.._.____._______.__. 94
c. Choice of Temporal Perspective..........._.._______________________ 122
d. Choice of LaW oo 135
e. Manageability --zz:cmmimros s et eeninsinennn oo 154
f. Putting the Rule 23(b)(3) Inquiry Together ......._.._____.______ 167
2. Mandatory Classes Under Rule 23(b)(1)—(2)-----coooeeoeoeoc . 193
a. Why Mandatory Classes? - 193

b. Classes for Indivisible Relief Under Rule 23(b)(1)(A) or
(D) emnmscmmmsmsnnnsennensmnisnsmmsssssns s e S A SRR SRS 196
¢. Limited Fund Classes Under Rule 23(b)(1)(B) ----...........___. 224



SuMMARY OF CONTENTS

3. Issue Clagses  ccorcmmrmiesesrmeeadine e s srennonsnene 251
a. The Reexamination Clause ... 252
b. Issue Classes Within the Framework of Rule 23 ...._......_._._. 258
(1) The Relationship of Issue Classes and the Predomi-
nance Requirement........._.__ . 259
(2) Mandatory versus Opt-Out Issue Classes.-.-----ccc.......... 266
D. The Eisen Rule and the Parameters of Judicial Inquiry in Class
Certification .. . 273
E. Class Counsel ... 291
1. Selection Methods -« - oo 292
a. Selection Under Rule 23(g) -~ oo 292
b. Auction-Based Techniques ... 296
c. The PSLRA .. 313
2. Fees 320
a. Why Should Class Counsel Receive a Fee Award? -.........._._. 320
b. Determining the Fee..._.... . 325
c. Fee-Shifting Statutes ... . 337
d. Strategic Effects of Fee Considerations on Class Settlements 338
F. Defendant Classes ------ o oL 352
CHAPTER 3. Class Action Jurisdiction and Parallel Proceed-
BT oo st stsotst oS 369
A. The Class Action Fairness Act ... ... 369 -
1. The Perceived Problems ... 369
2. What CAFA DoOeS oo 376
3. CAFA and Federalism ... 385
B. Coordination of Parallel Proceedings.----------....o.oo.__.__. 386
1. Coordination Within the Federal Courts: The MDL Panel --...... 386
a. Selecting the Transferee Court...............__________.__._ 388
b. Whose Law Applies Post-Transfer? ... 391
c. The Effect of MDL Consolidation on Settlement -............_... 393
2. Coordination Across Different Judicial Systems -............_......___ 398
a. Full Faith and Credit ... 398
b. Coordination Across Different State Judicial Systems....._.._. 410
c. Coordination Across State and Federal Judicial Systems..-..- 411
(1) An Overview of Coordination Doctrines in Action -........ 413
(2) The Anti-Injunction Act Exceptions Applied -......_...._... 421
(3) Federal-on-Federal Injunctive Power and MDL Consoli-
dation ... 433
CHAPTER 4. Class Settlement Review and Design ..........._..._. 437
A. Direct Review of Class Settlements Under Rule 23(e) --........._.__.__. 437
1. Standard of Review - 440
2. Who May Seek Appellate Review of Class Settlement Approval 449
B. Collateral Attacks on Class Settlements_..............._._._._______________ 459
C. Deterrence of Opt—Outs Through Class Settlement Design............ 477
D. Cy Pres Digtributionsg «oesssssmmmmen consssassnnsssssnssadanmmmmmnommnmmnn 498
E. Attorney-Client Conflicts in the Class Settlement Context............ 508



