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Administrative Law and
Governance in Asia
Comparative perspectives

This book examines administrative law in Asia, exploring the profound changes in the legal
regimes of many Asian states that have taken place in recent years. Political democratization
in some countries, economic change more broadly and the forces of globalization have put
pressure on the developmental state model, wherein bureaucrats governed in a kind of
managed capitalism and public-private partnerships were central. A more market-oriented
regulatory state model seems to be emerging in many jurisdictions, with emphases on
transparency, publicity and constrained discretion. The book analyzes the causes and
consequences of this shift from a socio-legal perspective, showing clearly how decisions
about the scope of administrative law and judicial review have an important effect on
the shape and style of government regulation. Taking a comparative approach, individual
chapters trace the key developments in the legal regimes of major jurisdictions across Asia,
including China, Japan, Korea, Malaysia, Taiwan, Hong Kong, Indonesia, Singapore, the
Philippines, Thailand, and Vietnam. They demonstrate that, in many cases, Asian states
have shifted away from traditional systems in which judges were limited in terms of their
influence over social and economic policy, toward regulatory models of the state involving
a greater role for judges and law-like processes. The book also considers whether judiciaries
are capable of performing the tasks they are being given, and assesses the profound
consequences the judicialization of governance is starting to have on state policy-making
in Asia.

Tom Ginsburg is Professor of Law at the University of Chicago. His research interests
focus on comparative public law, international law, law and development and East Asia.
His publications include Institutions and Public Law (2005, co-editor), International
Commercial Arbitration in Asia (2002, 2nd edition 2005, co-editor), Legal Reform in Korea
(2004, editor) and Judicial Review in New Democracies (2003).

Albert H. Y. Chen is Chan Professor in Constitutional Law, Faculty of Law, University
of Hong Kong. His research interests include constitutional law, comparative law and legal
and political philosophy. His publications include The Basic Law and Hong Kong's Future
(1988, co-editor), An Introduction to the Legal System of the People’s Republic of China
(3rd edn 2004) and Human Rights in Asia (Routledge 2006, co-editor).
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Preface

Albert H.Y. Chen and Tom Ginsburg

The phenomenon of judicialization is attracting increasing attention in socio-legal
studies. In a wide variety of countries and settings, courts and court-like processes
are playing an increasingly important role in politics and society. The causes of
this trend are complex, and not completely understood. Nor, we are quick to point
out, is the trend a universal one. Nevertheless, we believe the growing role of
courts is significant enough to warrant further examination.

We take as our target of inquiry administrative law, governance and regulation,
and focus on a particular region of the world, East and Southeast Asia. Although
a number of studies have examined judicialization in other regions of the world,
few have examined the phenomenon in Asia. Yet, as the most dynamic region of
the world economy, Asia offers an excellent environment to test general theories
about law and governance.

Administrative law is a particularly important arena in which to examine the
role of courts. East Asia has long been considered the homeland of developmental
capitalist regimes that rely on state direction rather than unrestrained market
forces to shape national economies. Whether or not this image is correct is a
controversial question, and we take no position on it here. Regardless of the truth
of the image, it was largely reflected in traditional structures of administrative law
that kept the courts out of policymaking and left fairly wide zones of discretion
for government bureaucrats. Yet in recent years, we have seen significant reforms
to the administrative law regimes in most jurisdictions in the region. It is thus an
ideal time to examine the changing roles of administrative law in the regulatory
sphere, both to understand governance in individual Asian countries as well as to
test broader comparative hypotheses. We believe the studies in this volume expand
our knowledge of law and governance in Asia as well as our general understanding
of judicialization and administrative law.

The papers in this volume were originally presented at the conference on
Administrative Law and Judicialized Governance in Asia, held at the university
of Hong Kong on June 29-30, 2007. The editors are greatful to Dean Johannes
Chan of the Faculty of Law, HKU, Professor Donald Lewis, Director, East Asia
Economic Law Program, HKU, and Dean Heidi Hurd and the Asian Law, Politics
and Society Program at University of Illinois College of Law, for financial support
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of the conference. Special thanks to Ms. Flora Leung of the Centre for Comparative
and Public Law, HKU, for her excellent administrative support. In addition, we
offer our sincere thanks to Sara Lisagor and Vysali Soundararajan for research
assistance in preparing the manuscript and to the Reverend Samuel R. Vandegrift
for his superb editorial assistance.
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1 The judicialization of
administrative governance

Causes, consequences and limits

Tom Ginsburg

In recent years, there has been increasing attention to the phenomenon of
judicialization, the expansion of the range of activities over which judges exercise
significant authority. Judges around the world now routinely make important policy
decisions that only a few years ago would have been seen as properly the purview of
bureaucrats, politicians, and private actors.! Beyond the direct involvement of
judges in decision-making, judicialization can also refer to the expanding use
of trial-like procedures for making governmental decisions and the extension of
law-like processes into new social spheres.

Whereas recent studies have examined judicialization in a variety of regional
contexts,” the overwhelming emphasis is on judicialization in Europe and the
United States.? But of course there is far more to the world than the North Atlantic.
One of the motivations for this volume is to ask whether and to what extent
judicialization has occurred in East and Southeast Asia. It analyzes this issue in
a particularly crucial context: the sphere of administrative law and regulation.
Though much more attention in the nascent judicialization literature is devoted to
constitutional issues,* most citizens are far more likely to encounter the state in the
routine matters that are the stuff of administrative law rather than in the rarified
sphere of constitutional law.

Administrative law is a mode of “regulating regulation,™ a particular way of
ensuring that government observes certain rules in its interaction with society.
I characterize administrative law as operating at two levels: retail and wholesale.
The retail level concerns administrative interaction with private parties, what
is called administrative justice in the UK. The wholesale level, which is less
uniformly conceived as part of the domain of judicial control, concerns the
formation of sub-legislative rules. Despite continuing doctrinal divergences and
quite different institutional structures, there has been substantial convergence in
the core elements of administrative law systems, with a right to present one’s
case before agencies, to receive reasons for adverse decisions, and the right to
challenge administrative decisions before third party decision-makers. Particularly
when judges have the power to review decisions of regulators, administrative law
provides a crucial locus of state—society interaction, a channel for determining
how and if participation can occur and rights can be protected. Judicial review
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of administrative action and enforcement of constitutional guarantees of fair
procedures have been important constraints on regulatory decision-making.

East and Southeast Asia provides an important regional context for examining
administrative law and regulation. For many years, the dominant trope in
discussions of the Asian state was the developmental state,® an image of state-led
economic growth in which bureaucratic supermen used vast grants of discretion to
pick economic winners and losers. A large debate concerns the extent to which this
imagery matched reality, but the very existence of the debate suggests that there
was the appearance of substantial state discretion, in contrast with conventional
economic theory. However, in the mid-1990s, as a result of several forces, this
image began to lose power and East Asian states began to transform toward a
more liberal regulatory model. This model included privatization, establishment
of administrative procedures acts and the emergence of greater constitutional
constraint on regulatory actors.

This shift has significant consequences for law and courts. Although law was not
a major concern for first-generation analysts of the Asian state, the developmental
state model contained an implicit model of law in general and administrative law in
particular. Administrative law in the region tended to be formalistic and to govern
a relatively small range of transactions. A paradigmatic practice, known in Japan
as “administrative guidance” and by other euphemisms elsewhere, consisted of
government suggesting a course of action by private parties that would be followed
even if government lacked the formal legal power to force the course of action it
was suggesting. Contrary to some imagery, such behavior is hardly the exclusive
competence of Asian bureaucrats, but is found in virtually every regulatory system
to one degree or another. Nevertheless, the notion that Asian bureaucracies during
the high-growth period exercised a lot of discretion remains powerful. The statutory
frameworks governing bureaucratic action were not extensive. The powerful
Northeast Asian economies of Japan, Korea and Taiwan did not even pass their
first general administrative procedures acts until the 1990s.

Beyond this, judicial authorities would tolerate fairly vague legislative pro-
nouncements that empowered bureaucratic authorities. Particularly when com-
pared with vigorous systems of administrative review by courts that operated under
the American, French and German constitutional traditions, Asian courts seemed
to be reticent to become involved in regulatory governance. Administrative courts
did exist in some countries but the combination of judicial deference and powerful
bureaucracies meant that their scope was not extensive at all.

This structural feature had consequences for firm strategy. With relatively
underdeveloped formal legal guarantees, firms had to invest in specific rela-
tionships with regulatory authorities. Firms were dependent on state authorities
for information, access to markets, and even capital during the high-growth
period. Their investment in such relationships meant there was a correspond-
ing disincentive to push for change. There was thus no winning domestic
coalition supporting more transparent and open styles of regulation. So long
as bureaucratic-business relationships were stable, the legal equilibrium was
sustainable as well.
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A number of factors, explored in great detail in the case studies in this
volume, combined to put pressure on this situation. This chapter first describes the
concept of judicialization, with special attention to the context of administrative
governance. It next describes the various theories of why the shift is occurring,
focusing on three categories of explanation: politics, economics and general
features of the global environment. The chapter then considers some of the
consequences of the shift and speculates briefly on the limits of judicialization.
The discussion is generic in the sense that it does not purport to explain any single
country experience, but rather to provide some considerations that may operate to
a greater or lesser extent in various contexts.

The concept of judicialization of governance

The judicialization of politics is now an established concept, with an expanding
literature tracing the myriad spheres in which courts are now making and
influencing policy decisions that previously had not been within their purview.’
By judicialization of governance, we have in mind a broad conception of the
expansion of judicial involvement in the formation and regulation of public policy.
Expanded judicial power may come at the expense of bureaucratic power, as in the
establishment of vigorous systems of judicial review of administrative action and
judicially policed processes of sub-legislative rule formation. It may come at the
expense of politicians, so that political decision-making is shaped and constrained
by higher order principles articulated by judges. And it may come at the expense
of private actors, who find their own freedom to create and organize rules is
constrained by judicially created or enforced public policies.

Judicialization involves more than simply the direct articulation and application
of rules by judges; it also involves decisions by other political actors made in the
shadow of judicial processes. An agency that refrains from certain conduct, or
provides extensive legal justification for actions that it does take, or introduces trial-
like processes to defend itself from claims of arbitrariness, may be acting to avoid
being brought before courts. In this sense the sphere of judicialized governance is
broader than it might initially appear and it may also be difficult to trace its precise
boundaries.

A related concept is that of juridification: the spread of legal discourse and
procedures into social and political spheres where it was previously excluded or
was minimal.® Hirschl notes that this has long been a concern of social theory,
as rationalized processes. A particularly interesting contribution is exemplified by
Morgan® who identifies the spread of cost-benefit analysis in the economic sphere
as a kind of quasi-judicialization, in which technocratic discourse is employed
to evaluate individual cases against “higher” criteria of rationality. We focus
instead on judicialization, not because juridification is unimportant, but because
Jjudicialization is one window on the broader and more amorphous process of
juridification.

The most elaborate elucidation of the judicialization concept is by Stone Sweet,
who roots the concept of judicialization in dyadic social relationships and a shift



