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FOREWORD

Dr. Dhokalia’s work is based on a thesis prepared in the years 1962
to 1964, and since then steps have been made in the codification
of international law, notably the Vienna Convention on the Law
of Treaties.

The great value of Dr. Dhokalia’s work, however, is in fact that
he deals with the story of codification from the beginning, and has
been led in his researches to discover little-known authors and
codifiers, of whom he gives an account not otherwise available. In
addition, Dr. Dhokalia deals with the work and achievements of
the International Law Commission and with the perennial problems
that face all attempts to enunciate and develop international law
by international agreements.

I am glad to recommend this work to students of international
law and politics, as well as to the general reader interested in the
progress of international law, which now not only deals with the
problems arising on land, sea and in air space, but is beginning
to deal with the problems of outer space, where many of the old
formulae are inappropriate.

November 1969 B. A. WorTLEY
Faculty of Law
University of Manchester
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PREFACE

The most notable fact in the history of public international law has
been the movement towards the substitution of codified rules for
unwritten customs. Indeed, nothing is more damaging to the pres-
tige of a system of law than its uncertainty or doubtful existence.
The more a system of law is precise, definite, detailed and up to
date, the more is it likely to be perfect and effective. In view of the
fact that international law has suffered from lack of precision and
certainty because of its decentralized creation and consequent com-
plexities and scattered character, the codification process represents
the most substantial progress towards realizing fully the idea of a
legally ordered society of states governed by a global law.

The idea and the movement of the codification of public inter-
national law, like other ideas and movements which have come to
fruition in objective institutions, had their roots in earlier periods
and were the result of the culmination of an historical and evolu-
tionary process. The movement can be satisfactorily studied and
understood only by examining its history.

This study attempts to trace the history of the codification of
public international law. The subject matter has been presented in
three principal divisions.

Part One deals with the background of the movement towards
codification. It deals with the concept of the unity of mankind and
its progress towards world organization. It shows that man’s quest
for peace and order led to two interlinked movements for a régime
of law and world organization. These two movements—for a world
organization and for the development and codification of inter-
national law—are shown to have culminated in our times in the
establishment of the United Nations and the International Law
Commission. The ultimate object of both movements has been to
substitute for force and violence a régime of law and justice as the
basis of international conduct.

Part Two of the study gives in some detail an account of attempts
at the codification of international law made by individual pub-
licists in their private capacity, by scientific bodies of non-official
character, and by governments acting individually or in concert. It
shows how the idea of codification pioneered by Bentham was trans-
formed into a world-wide movement leading to the concerted efforts
on the part of governments, and how it eventually matured into the
organized work undertaken by the League of Nations.
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A detailed study of the codification sponsored by the United
Nations is made in Part Three. The organization, functions, method
of work and achievements of the International Law Commission up
to the end of 1966 are examined, and the future prospects for the
codification of public international law are assessed, taking into
account the difficulties and problems involved in the task.

Ever since Grotius enunciated a system in which the totality of
international relations were to be subjected to the rule of law, the
history of international law has been the story of a struggle between
the idea of a legally ordered society of states on the one hand, and
the idea of a mere juxtaposition of sovereign states on the other.
Whilst the progress of international law has been more pronounced
during certain periods than during others, its recent history shows
a marked extension of its domain to new relationships, the adapta-
tion of old rules to new conditions, and the reaching of agreement
upon matters about which there has been a divergence of opinion
among states. Furthermore, whilst in the period before the second
World War, developments in international law were related much
more largely to the law of war than to the law of peace; in the post-
war period, on the contrary, the discussions provoked, the solutions
sought, the efforts put forth to codify and improve the law, and the
conventions formulated have concentrated mainly on the perfection
of the law of pacific relations.

Whilst rapid changes in the international community—the
appearance of many new states of widely differing cultural back-
grounds and levels of development; the rise of new ideologies and
systems of public order; rapid technological progress and a growing
demand for social reform; and the increase in the number of inter-
national organizations—have, on the one hand, tended to decrease
the relevance of some traditional legal norms, they have created, on
the other hand, new areas for legal regulation. The acceleration of
the process of change in the international community and the
necessities of international life continue to demand a large measure
of uniformity of basic rules of international law. This strengthens
the trend towards law-making by multilateral treaties and the
quasi-legislative process of codification in which new states with
their numerical preponderance seem to insist on having their voices
heard. These tendencies are indicative of a process of universaliza-
tion and democratization of international law on which codification
is likely to exercise an abiding influence.
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CHAPTER ONE

THE PROGRESS OF MANKIND
TOWARDS WORLD ORGANIZATION

In order to appreciate fully the feasibility of a universal legal system
and the significance of the connection between the movement for the
codification of international law and mankind’s aim to replace the
rule of force by the rule of law in a world community, it will be
profitable to analyse briefly the main ideas, theoretical concepts and
historical links underlying various attempts to organize the com-
munity of mankind through an association of independent states and
to evolve a system of law common to all.

Concepts of a world society, of a common law of mankind and of
equality of man are fundamental to the existence of both the state
and the international community. Such concepts may be seen as a
synthesis of the ideals of philosophers, jurists, theologians and far-
sighted statesmen of different countries at different periods of history.
Nearly every civilization—the Chinese, the ancient Indian, the
Mesopotamian, the Islamic and the Christian—has developed the
myth and the symbol of a unified world. However, as Europe pre-
dominated during the last five centuries in the world of ideas and of
thought as well as in the social, political and economic fields, it is
relevant here to confine our account to the concept of a world
society as it grew in Europe to be powerful enough to have attained
world-wide significance. If we speak today of ‘one world’, it is cer-
tainly a world made one by European methods and European
techniques.?

The concept of a free union of humanity—a real commonwealth
of mankind—has developed in the course of history through various
efforts to organize international life and has been embodied in
recent times in the Covenant of the League of Nations and in the
Charter of the United Nations as intrinsic to general peace and
security. It is the product of a historical pattern of thought which
expected that an international organization, which was not a world
state, would inaugurate an era of universal peace, security and
order, even though such thought has at times emphasized freedom,
at times unity.? Typically, however, there is always the thought of

1 G. Pearson: Towards One World, 1962, p. vii; Sir Ernest Barker, Sir George
Clark and P. Vaucher (eds.): The European Inheritance, 3 vols, 1954.

? See Franciscus Suarez: De lege et dei legislatore, ii, c. xix, para. g, cited by T. E.
Holland, The Elements of Furisprudence, 13th edn. 1924, p. 393.
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