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Preface

The attempt to describe, in summary fashion, contract law in the United States
faces two practical challenges. First, contracts are governed in the United States by
the common law. The lion’s share of contract law is therefore found not in statutes,
but scattered through tens of thousands of case holdings and the judicial opinions
explaining them. As a result, not only is U.S. contract law hard to find; it is also
extremely fine grained. An Appellate Court’s decision on the most minor question
of law has precedential weight, and is therefore part of the law of contracts. Second,
there is not a single law of contract in the United States. Most contracts are
governed by state, not federal law. And while there is considerable overlap among
the contract law of the fifty states and other U.S. jurisdictions, there are also
important differences that defy easy summary.

There is also a more scholarly concern. Perhaps in part because it is judge-made,
U.S. contract law is extraordinarily flexible in its application. The great empiricist
Arthur Corbin describes the work of the common law courts as follows: “Case by
case, they have drawn a line, although like other lines, it is drawn with a wide and
imperfect brush, not with a draftsman’s pen. Being drawn by many hands, there are
gaps in places and there are conflicting lines in other places.”! U.S. scholars have
long argued that tangled lines of precedent and the use of standards rather than
rules mean that case outcomes are often driven not only by “black-letter” rules, but
by courts’ and juries’ social, political, moral and other judgments, intuitions, and
biases. These aspects of contract law too defy easy summary.

My solution to these challenges is to limit this work’s ambitions. This work does
not attempt anything close to a complete description of the law of contracts in
the United States. For that the reader is referred to the multivolume treatises of
Samuel Williston and Arthur Corbin. And it gives itself over to a purely formalist
account of contract law, focusing primarily on so-called black-letter rules and
ignoring many complexities in their application. Such formalist statements — or
restatements — of a rule are not the rule itself. A rule exists in its application to facts.
But the application is guided by the statement, and the statement is of interest
in its own right. I address the diversity of sources by focusing on the two most
general and important: the American Law Institute’s Restatement (Second) of Con-
tracts (the “Second Restatement”) and the National Conference of Commissioners
on Uniform State Laws’ (NCCUSL) Uniform Commercial Code (UCC). Neither is
in itself legally binding unless specifically adopted by statute, as all states have
done with part or all of the UCC, or by judicial decision. The Second Restatement
and the UCC, however, describe a good portion of the law of contracts, enjoy con-
siderable persuasive authority, and have driven many changes to the law in the
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