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For Nadine
With sincere thanks & best wishes for the future



We first conceived of this book in the late 20th Century (prompted by Blackstone
Press and the enthusiasm of its Founder, Alistair MacQueen, and Margaret Cherry).
Since then, it has changed publishers, undergone numerous revisions, doubled in
size, seen research assistants come and go, and cost us countless hours away from
our families and friends; but, in the final analysis, it has been worth it. The one fea-
ture which has steadfastly remained throughout this gestation period has been our
desire to produce an intellectual property textbook with a difference. We believe that
we have succeeded in doing so. Part of our inspiration to write this book came from
what we perceived to be a gap in the intellectual property law market in terms of
pedagogy: the subject-matter is ripe for a more engaging, visually-stimulating
approach which takes advantage of the inherent nature of a discipline that perme-
ates our lives at every turn. But another reason behind our decision to undertake this
project was a wish to link our teaching and research interests and to provide a further
outlet for the dissemination of our research. Our first thanks must go, therefore, to
the Arts and Humanities Research Council which has funded our research centre in
intellectual property and technology law since 2002 and will continue to do so until
2012. Many examples of work carried out under the auspices of our centre have
found their way into this book.

Our second thanks go to the School of Law at the University of Edinburgh which
hosts and rigorously supports the centre and which has provided the authors with a
comfortable academic home for many years. It has also brought us into contact with
generations of students eager to learn about intellectual property law and who have
urged us to write the book that we have. We are particularly grateful to those who
have served as research assistants on this project, including Arne Kolb, Dinusha
Mendis, Elizabeth Smith, and Peter Webster. Our colleague, Abbe Brown, stepped in
at the last minute to take over the chapter on Breach of Confidence and this proved
to be the final push that was needed. We're in your debt, Abbe - it may never have
happened without you!

The publication process can be a long and arduous one, but we have been ably
guided, first, by Fiona Kinnear and, then, Philippa Groom of Oxford University
Press. We understand that we were one of Philippa’s final commissions before being
promoted: best of luck for the future and we hope we were not too difficult! We
appreciate too the time and effort of the OUP reviewers who commented on early
drafts and have helped to make this a better book. We believe the law to be stated as
accurate as of 31st January 2007. URL references were also accurate as of this date,
but have been affected by the UK Patent Office becoming the UK Intellectual
Property Office in April 2007, with a consequent change to its website address. Up-
to-date URLs will be found on our own companion website. We have however man-
aged to change references to ‘the Patent Office’ in our text.

We each have personal thanks to pass on to families and friends who have lost
time with us because of this project but we prefer to communicate those in private.
Collectively, however, we have one final thanks to give to Nadine Eriksson-Smith
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who has been the Administrator of our Centre since its inception and who has
become a good friend. This book appears at a time when our Centre is moving into a
new phase and when Nadine is moving on to new projects. Thank you, Nadine, for all
your help, humour and support over the years. This book is dedicated to you.

Hector MacQueen
Charlotte Waelde
Graeme Laurie
June 2007



This book is unlike any other on intellectual property law. It does not attempt a simple trawl
through the legal provisions that make up this discipline. Rather, it sets intellectual property pro-
tection within its wider social context and explains the tensions and dynamics that operate in
that world and which shape the law over time. We are particularly interested in the contemporary
challenges to modern intellectual property law; hence the title of our book. We have sought to pro-
duce a text which both introduces students, primarily undergraduates, to the laws in this area, and
which at the same time helps them to understand the policies that lead those laws to be the way
they are. The world of intellectual property is full of contradictions, competing interests, political
agenda, and, sometimes, ideology. Our aim has been to help students understand these tensions
by explaining how law is shaped within their contours. Itis, in other words, to help students appre-
ciate intellectual property law within the ‘real’ world.

There is no denying that intellectual property law can be difficult. The law can sometimes seem
dense and impenetrable, and it is a challenge in itself just to keep up with developments. We have
divided the responsibility for writing this book among four authors because of the enormity of the
task, but we each share a common vision which is to make the study of intellectual property law
accessible, engaging and fun. The challenge should not be difficult to meet: intellectual property
law is an amazingly vibrant and dynamic discipline which has a bearing on the daily lives of each
and every one of us. We want the students who use this book to engage with the subject and we
have written it accordingly. We explain below the various elements used in the text to achieve this.
Itis another feature of the book that is unique.

Intellectual property law is an extremely diverse and expanding field and it has not been possible
to offer complete coverage of all areas which make up the discipline while meeting our objectives
outlined above. We do not believe that one book can serve both ends, and we prefer innovation
and difference. This having been said, the book offers critical analysis of all of the main areas of
intellectual property law, both under statute and at common law, and ensures that every issue is
considered from each of the national, European and international perspectives.

A further and final feature of this book which helps it to stand out is its contemporary presenta-
tion and layout, and its use of images. No other legal subject can be understood or come alive in
quite the same way as intellectual property law because so much of the field is concerned with
visualisations of creations. And no other intellectual property textbook contains so many images
to illustrate key issues. In a pertinent demonstration of the power of intellectual property law
in practice, it proved not possible to include all the images we wanted. Sometimes locating the
copyright owner was not straightforward and sometimes our publishers’ requests for permission
to reproduce an image were refused even though it was for use in an educational text. Asyou will
come to appreciate, this is but one example of the legal and political complexities of the subject.
Where we have not obtained illustrative material for use in the book itself, we have sometimes
been able to provide references to where it may be found, or to give a relevant link in the book’s
Online Resource Centre (see further below).



This book embodies an holistic account of intellectual property law as an organic and developing
discipline. Its key features include:

An in-depth and up-to-date account of the current law with particular emphasis on the contem-
porary challenges in each of the main areas of the discipline;

A consideration of the underlying policies which have shaped each of the areas of the law to
date;

Critical analysis of the forces that drive these policies with a view to predicting how intellectual
property law might develop in the future;

Identification of the tensions that arise for intellectual property law as a result of influences
from other policy areas, such as the single European market, competition law and human rights
discourse;

Evaluation of the ‘success’ with which intellectual property law has responded to new chal-
lenges as these have arisen, including the Internet, the advent of the new genetics, and calls for
better protection of the personality;

A broad contextualisation of the discussion in domestic, European and international spheres,
ensuring that students understand that intellectual property law is truly a global discipline.



This book is full of features that are designed to help students engage with the subject-matter,
to acquire and refine critical and reflective skills, and to remain up-to-date with the fast-paced
developments that typify intellectual property law. This guide is a step-by-step walk through these
features and you should pay close attention to ensure that you get the most out of the book.

Part Vil
The book is divided into parts, each of which deals B4
with a discrete area of intellectual property law. The
beginning of each part contains an overview of what
will be covered and an account of the key sources
of law. Internet links to the actual text of these
instruments are also provided.

Each chapter gives an account of the learning objectives
that you should be able to meet once you have worked
through the chapter. For example, the first learning
objective in Chapter 2 states: ‘By the end of this
chapter you should be able to describe and explain

the development of copyright, and its rationale! If you
cannot meet the objectives, then you need to work
through the chapter again!
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Every chapter uses key points to highlight essential
features of the chapter or area of law that you need
to know. These help to focus your study and serve as R
valuable milestones as you move through the different s R
parts of the book.
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Every legal case tells a story, and we have designed the
format of the book to ensure that crucial extracts and hiscaser
legal points are clearly communicated to the reader.




We highlight systematically important web pages where
you can check out the most up-to-date developments
in your chosen area of study. Website addresses
themselves will be updated on the book's Online
Resource Centre

We ask questions throughout each chapter to help you
assess your developing knowledge. These will usually
be factual questions or ‘reminder’ questions and the
answer can normally be found within the text itself.

These points are designed to encourage you to think
more widely about particular ideas and legal issues
raised in a chapter. Guidance on answering discussion
points will appear on the Online Resource Centre at

Exercises can be used to help you with coursework
and assignments that require you to undertake further
research and read more widely about particular topics.

Every chapter ends with suggestions for additional
reading which are specially selected to highlight key
areas of the chapter and to help you to take your
learning further.
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This book is accompanied by a dynamic

Online Resource Centre (ORC) which
is designed to enhance your learning
experience and which contains the
following features:

Every Part and chapter of the book will be updated
twice a year with recent developments, changes in law
and policy, and other information relevant to your
study of intellectual property law.

Recently published sources for further reading will be
added to the ORC, to help you in your research. New
and updated web links will be provided together with
links to images which can help your understanding of
the law.

Guidance on addressing each of the discussion points
in the book will be provided in the ORC to aid your
understanding of the subject-matter and help to refine
your analytical skills.

The ORC contains a number of problem scenarios
which involve many different areas of intellectual
property law. These are intended to help you
understand that real-life intellectual property issues
do not fall neatly into separate boxes and to give
you experience of advising on interlinking problems.
Guidance on the answers will be provided.
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