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Preface to Students

This book is based on the common sense premise that students encountering
complex legal issues for the first time will appreciate a book that provides
clear, straightforward introductions to these issues, together with examples
that illustrate how these principles apply in typical cases.

I have good reason to believe that the premise is valid. Some years ago I
wrote a book on civil procedure, entitled Civil Procedure: Examples and Explanations,
which uses the same approach. The book has been widely used in law
schools across the country. Not only do many faculty members assign or
recommend it, but many students have found their way to the book on their
own or on the recommendation of other students who have found the
approach helpful.

Each chapter of this book includes a brief introduction to the topic,
followed by a set of examples that apply the concepts to particular fact
situations. After the examples, I have included my analysis of each example.
Unlike the typical questions found in the casebooks, which are often either
too hard to answer or downright unanswerable, the examples here tend to
start with the basics and move on to more sophisticated variations. If you
study the readings for your Torts class and the introductions in this book,
you should be able to respond effectively to most of the examples. Trying
your hand at them and comparing your analysis to mine should help to
deepen your understanding of the concepts and your ability to think criti-
cally about legal issues in general. It may also help to convince you that you
are capable of learning the law, a type of feedback that law school seldom
seems to provide.

You will also want to use the book to review the course toward the end
of the year. Most casebooks contain representative cases and provocative
questions and notes, but they do not explain the state of the law, or provide
much context for the issues raised. Reading these chapters and reviewing the
examples should help you to test your understanding of the topics covered
and fill in the gaps left by your casebook.

The last part of the book includes three chapters that will be particularly
helpful in preparing for exams. The first chapter explains the type of analysis
law professors are looking for on a Torts essay exam (or any other first-year
exam, for that matter). The second analyzes common mistakes students
make in taking essay exams. The third includes several exam questions
with sample answers and some comments on strategy. Law exams are
quite different from others you've taken. These chapters will help you to
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Preface to Students

understand the analytical approach most law professors want to see in the
merry month of May.

Like every author, I hope that this book will go through many editions.
If you have comments or suggestions for improvement, drop me a note at
Suffolk University Law School, 120 Tremont Street, Boston, MA 02108. Or,
send me an e-mail at jglannon@suffolk.edu.

January 2010 Joseph W. Glannon
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Special Notice

For several frequently cited treatises I have used shortened forms after the
initial citation to the work. These are as follows: Harper, James & Gray, The
Law of Torts (2d ed. 1986), cited as Harper, James & Gray; Prosser and
Keeton, The Law of Torts (Sth ed. 1984), cited as Prosser & Keeton; Minzer,
Nates, eds., Damages in Tort Actions, cited as Minzer, Nates; Schwartz,
Comparative Negligence, cited as Schwartz; and Speiser, Recovery for
Wrongful Death and Injury, cited as Speiser.

xvii



The Law of Torts




Contents

Preface to Students xiii
Acknowledgments XV
Special Notice xvii
PART I. INTENTIONAL TORTS
Chapter I Fundamental Protections: The Tort of Battery 3
Chapter 2 The Action for Assault: A Tort Ahead of Its Time 23
Chapter 3  Protecting the Right of Possession: Trespass
to Land 43
Chapter 4 Dueling Remedies: Trespass to Chattels and
Conversion 61
Chapter 5 False Imprisonment: Protecting Freedom of
Movement 77
Chapter 6 The Far Side of the Coin: Classic Defenses to
Intentional Torts 91
PART Il. THE CONCEPT OF NEGLIGENCE
Chapter 7 That Odious Character: The Reasonable Person 117
Chapter 8 Borrowing Standards of Care: Violation of
Statute as Negligence 143
Chapter 9 A Phrase in Latin: Res Ipsa Loquitur 163
PART IIl. THE CAUSATION ENIGMA
Chapter 10 Reconstructing History: Determining “Cause in Fact” 189
Chapter 11 Risks Reconsidered: Complex Issues in Establishing
Factual Cause 211
Chapter 12 Drawing a Line Somewhere: Proximate Cause 237

ix



Contents

PART IV. THE DUTY ELEMENT

Chapter 13

Chapter 14

Chapter 15
Chapter 16

Chapter 17

The Elusive Element of Duty: Two Principles
in Search of an Exception

Vicarious Displeasure: Claims for Indirect
Infliction of Emotional Distress and Loss of
Consortium

Caveat Actor: Strict Liability for Abnormally
Dangerous Activities

Strict Products Liability: Basic Theories of
Recovery

More Products Liability: Common “Defenses”
to Strict Products Liability Claims

267

295

321

343

371

PART V. DAMAGES FOR PERSONAL INJURY

Chapter 18

Chapter 19

Personal Injury Damages: The Elements of
Compensation

Compensating Somebody: Wrongful Death and
Survival Actions

399

423

PART VI. INTERLUDE: PLEADING A PERSONAL

INJURY CASE

Chapter 20

Some Legal Anatomy: Thinking Like a
Tort Lawyer

447

PART VII. LIABILITY OF MULTIPLE DEFENDANTS

Chapter 21
Chapter 22

Chapter 23

Joint and Several Liability: The Classic Rules

Honor Among Thieves: Basic Principles of
Contribution

Please Pass the Liability: Respondeat Superior
and Nondelegable Duties

471

489

509



Contents

PART VIII. THE EFFECT OF PLAINTIFF'S CONDUCT

Chapter 24 The Once and Future Defense: Assumption

of the Risk 535
Chapter 25 Casting the Second Stone: Comparative

Negligence 559
Chapter 26 The Fracturing of the Common Law: Loss

Allocation in the Comparative Negligence Era 587

PART IX. TAKING A TORTS ESSAY EXAM

Chapter 27 The Pot at the End of the Rainbow: Analyzing

Torts Issues on an Essay Exam 607
Chapter 28 Dandelions in the Bluebook Garden: Six Classic

Exam Writing Mistakes 631
Chapter 29 Practice Makes Perfect: Examples and Explanations 645
Index 661

Xi



Intentional Torts




R, 75 2 52 BEPDFIE V5 ) : www. ertongbook. com



