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GENDER AND JUSTICE

Intended for use in courses on law and society, as well as courses in women'’s
and gender studies, women and politics, and women and the law—here is
a book that takes up the question of what women judges signify in several
different jurisdictions in the United States, the United Kingdom, and the
European Union. In so doing, its empirical case studies offer a unique model
of how to study gender as a social process rather than merely studying women
and treating sex as a variable. A gender analysis yields a fuller understanding
of policy diffusion and emotions and social movement mobilization, backlash,
policy implementation, agenda-setting, and representation. Lastly, the book
makes a nonessentialist case for more women judges—that is, one that does
not rest on women’s difference.

Sally J. Kenney is the Newcomb College Endowed Chair, Executive Director
of the Newcomb College Institute, and Professor of Political Science at Tulane
University.
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FOREWORD

Myra Marx Ferree

The Perspectives on Gender series, to which this volume belongs, has included
many distinguished contributions over the years. I have had the privilege of
working with authors such as Patricia Hill Collins, whose Black Feminist
Thought has become a mainstay of feminist theorizing, and Patricia Yancey
Martin, whose Rape Work represents a deeply insightful integration of decades
of her own path-breaking empirical work. I am pleased to now be able to
include Sally Kenney in this list. This present volume offers both an important
challenge to conventional thinking about gender and an integration of her
many comparative empirical research projects on women judges and judging.
Rather than a collection of discrete studies, this book pulls together a diversity
of cases where gender was and is more or less controversial and offers a new
and powerful argument for why and how gender representation matters.
Rather than assuming that there must be some consistent and identifiable
difference between women and men in the abstract, Kenney argues that social
inclusion of diverse people and perspectives must include gender as a social
division with at least potential impact in particular cases. In other words, when
the usual argument for the importance of changing the gender composition
of the courts is that men are from Mars and women are from Venus, Kenney
argues that it is quite enough to suggest that men are from North Dakota and
women are from South Dakota—not inherently different as people but at least
sufficiently differently positioned that there are cases where their perspectives
and interests might diverge. Thus, just as court systems work to include
geographic variation, they should work to include gender variation. She traces
the variety of instances in which gender difference in the court appointments
is seen to matter and the political mobilizations that draw attention and
concern to the gender of individual justices as a matter of overall gender justice.
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This volume thus stands in a series tradition of paying attention to gender
as a matter of political mobilization, a subject position that is made more or
less important for both individuals and societies by social movements. Like the
earlier books in the series by Verta Taylor, Cheryl Hercus, Patricia Yancey
Martin, Angela Miles, and Millie Thayer, this work is a study of the capacity
of social movements to construct meanings and make them effective in social
relations of power. It also is a model of comparative political research, taking
the theoretical problem of gender and representation and tracing it through
avariety of levels and systems. Her empirical material ranges from norm-setting
policies and practices in the EU and US federal courts to local scrimmages
over specific judicial appointments in Minnesota, California, and the UK. The
strongly comparative lens brought to questions of gender representation in
just judging places Kenney in the good company of other series books such as
Bose and Kim’s Global Gender Research and Luttrell’s School-Smart and Mother-
Wise. By finding both similarities and differences across contexts that vary,
whether by nation or by race and locality, these books approach gender as a
structural category of analysis rather than a personal attribute.

Sally Kenney also makes an important contribution to the series’ focus on
intersectionality—that is, the ways that gender, race, class, sexuality, age, nation,
and other processes of defining and exercising the power of difference matter
in particular contexts. While many see intersectionality primarily in terms
of the persons located at the points where exclusions multiply and reinforce
disadvantage, a process-based understanding of intersectionality draws
attention instead to the historical moments of struggle in which particular
subject positions become salient sources of identity and thus able to overcome
otherwise divisive differences. Kenney brings such moments forward in her
analysis, making the process of women recognizing that gender does matter to
them visible in its political particulars.

As a series dedicated to publishing the very best of new feminist scholar-
ship, Perspectives on Gender has made empirical innovation and theoretical
power touchstones for inclusion. The attention to intersectional processes, to
comparative analyses, and to international contexts that runs through the
various books of the series has distinguished it over the years. Sally Kenney’s
Gender and Justice is just the sort of important new work that weaves these
concerns together in creative ways and offers insights to all feminist social
scientists interested in power, equity, and social change.
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PREFACE

Where are the women? Why are there so few? Why have we made so little
progress toward equality? Why do we continue to leave women out of our
scholarship and fail to consider them fully when making policy and reforming
our political institutions? Most scholars who study the judiciary fail to look at
gender. Both women and politics scholars and activists seeking to increase the
numbers of women in decision-making largely ignore women judges, although
many state court judges are elected. Taking a close look at women judges in the
United States, the United Kingdom, and the European Union forces us to
reconsider core understandings of how policies diffuse and social movements
mobilize, how insiders implement policy, how public agendas are set, the nature
of representation, and how backlash impedes progress toward equality.
When we do turn our attention to women and gender, we too often merely ask
whether women judges decide cases differently from men. A query about
women expands to asking about gender, but then quickly contracts to a search
for essential sex differences. Using sex as a variable in research can provide
useful data, but when we understand gender as a social process we go far beyond
simple sex differences.

In this book, I demonstrate how to do an analysis of gender as a social
process. In each chapter, I situate my inquiry in a different geographical juris-
diction—the State of Minnesota, the US federal system, the United Kingdom,
the European Union, the State of California—and take up a different
concept—rpolicy diffusion and emotions and social movement mobilization,
insider—outsider partnerships and policy implementation, agenda-setting,
representation, and backlash. I want scholars and activists to pay attention to
women and gender. I want us to move beyond using sex as a variable to under-
stand gender as a social process. This book is also a call to arms to mobilize to
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reach equality instead of hovering between 25 and 30 percent, or even
regressing. To that end, I present an argument as to why it matters that women
make up at least 50 percent of the judiciary.

Those who teach American politics, comparative politics, or European
politics could use this book not just to cover the third branch of government
but to introduce gender as an analytical concept alongside other core political
science concepts. Those who teach British politics or the European Union will
be particularly interested in Chapters 5 and 6, as almost no academic scholar-
ship on those polities even explores courts, let alone gender and courts. Those
who teach women and politics also need to enlarge their field of vision to
include the third branch of government. They could benefit, too, from an in-
depth analysis of gender as a social process that they can apply throughout the
course. And those who teach women’s and gender studies could use this book
as an exemplar of how to do gender analyses independent of whether they are
particularly interested in judges, making it a suitable text for either an intro-
ductory course or a graduate course on theory and research methods.

This book is not meant merely for scholars or for the classroom. I hope
women judges will read it and use its analysis, quotes, examples, and arguments
in the many public speeches they give. I hope that those individuals and groups
concerned about increasing women’s political power will pay more attention to
courts and join the campaign for more women judges. I hope journalists and
bloggers, too, will put the arguments to good use. Those interested in women’s
advancement more generally will see the parallels in other workplaces and
benefit from thinking more deeply about the formidable obstacles to progress.
And I hope women and their men allies will be inspired enough to mobilize
and organize until we reach equality and vow not just to notice but vigorously
to contest every reversal.
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I am deeply grateful for the existence and support of the Collaborative
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once again, why women judges really matter. My hope is that this book serves
as a constant reminder to those of us who have intermittently taken up this
issue and as a call to arms for a new generation to complete the work and vow
never to go backwards.
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