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Introduction

here are ideas that are preposterous on their face, and yet one is hard
pressed to say why. This book is about such ideas.
Here is an example. Let us imagine a maverick legislator who advances
a proposal for reforming our penal system, which he says will cut prison
costs by 99 percent. What he would like to introduce, he says, is a system he
refers to as “voluntary torture, but with the emphasis on voluntary.” “The
point of punishment is pain,” he begins the speech in which he unveils his
idea. “Without pain, there is neither deterrence nor retribution.” Then he
gets to the point: “If you think about it, prison is just one of many possible
pain-delivery systems and unfortunately one of the most expensive. We
could accomplish the same thing much more cheaply if instead of making
a prisoner’s life moderately painful for a prolonged period of time, which
is what prison does, we made it intensely painful for a very short period of
time: a lot of pain, but for a short duration—that should give us as much
retribution and deterrence as before, but at a fraction of the cost.”
Seeing the expression on your face, he adds: “I know, I know, you're
going to say this is hardly new, and civilized countries have gotten beyond
it. But my system is really very different from what we had in the Middle
Ages: it is entirely voluntary. No one will be tortured unless he asks to
be and unless we are sure that he is of sound mind and knows what he is
doing. In other words, everyone will continue to have the option of serv-
ing his regular prison term, but whoever doesn’t want to can opt for the
torture alternative instead. And if you are wondering why anyone would
opt for torture, my idea is that we make the torture alternative just slightly
more attractive than the prison sentence. We will make it not quite long
enough and not quite severe enough to be judged by most prisoners the
exact equivalent of a long sentence. What we are offering them is a ‘torture
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discount,’ a little like the prepayment discount you get for paying your
real estate taxes by a certain date. Although the discount is slight, prison-
ers will come to view torture much like a very painful medical procedure
for curing paralysis—the paralysis of jail. The amount of deterrence and
retribution we get out of the new system is virtually the same as before,
but it will come so much more cheaply. Torture doesn’t cost much; that’s
why they could afford it in the Middle Ages. As you can see, it’s a win-win
situation.”

Is there anything wrong with this proposal? If there is, it isn’t easy to
say what. The system is voluntary. Society is a lot better off because it
costs so little, and the prisoner is slightly better off because he gets the
torture discount. That’s why the legislator sees this as a win-win transac-
tion. Despite all that, we would not dream of adopting it. Nor am I sug-
gesting that we should. But there is something perverse here that requires
explanation. We have the possibility of an all-round beneficial reform but
are adamantly refusing to avail ourselves of it. Why?!

In this book I seek to explain why the law is full of perversities of this
kind: strange and counterintuitive features that one cannot justify but that
one would not want to eliminate either. They all have, 1 will try to show
you, a common cause.

The cause turns out to be not, as one might have thought, historical
or political or psychological but, rather, logical in nature. Creating laws
that do not suffer from such problems turns out to be logically impos-
sible. Oliver Wendell Holmes famously said that the life of the law is ex-
perience, not logic. He was more wrong than right. Historical experience
surely counts. But some of the most fundamental as well as fundamentally
strange features of the law are rooted in logic rather than experience.

What are those fundamentally strange features? Here are a few more
examples:

1. The law is replete with loopholes. No one seems to like them, but somehow they
cannot be made to disappear. Why?

2. The law answers almost every question in an either/or fashion: guilty or not
guilty, liable or not liable. Either it’s a contract or it’s not. But reality is rarely
that clear-cut. Why aren’t there any in-between verdicts?

3. There is a lot of conduct that we intensely dislike—ingratitude, for instance —
but refuse to make illegal. Why? There are ingrates who strike us as much worse
than, say, a petty thief. We have no compunction about punishing petty thefts.
Why not also ingratitude?



INTRODUCTION 3

What we shall find in the course of this book is that all of the problems
I just listed, as well as many others I did not, closely resemble problems in
another area that are much better understood and that are known to be
essentially logical in character. That area is the theory of voting. Voting
rules are notorious for exhibiting innumerable logical paradoxes. What I
will try to show you is that many of the things that vex us about law are
presentations of those same paradoxes in a different garb.

To really understand why this is true, one will have to read the book,
but by way of introduction I will offer a glimpse of why it might be true.
That will require, however, that I first provide you with a little bit of back-
ground on the paradoxes of voting.

A Brief Tour of the Voting Paradoxes

The eighteenth-century French mathematician Jean-Charles de Borda,
much like academics today, was preoccupied with rankings. Ranking stu-
dents is of course what academics are expected to do, but the habit quickly
generalizes to ranking their colleagues, their colleagues’ departments, and
the universities to which these departments belong. They rank them by
publication record, citation count, honorary degrees, memberships in
learned academies, prizes, their students’ credentials, their students’ first
jobs, their students’ ratings of the quality of their teaching, their reputa-
tion among others in their field, and various weighted combinations of all
or some of these. Borda’s particular preoccupation apparently was with
making sure that only the right people were elected to various elite acad-
emies, and this preoccupation led him to an interesting discovery.?

A common way to make such elections was by majority vote. Borda
imagined a case in which the electors of such an academy have to choose
among three candidates. Which candidate should be chosen, he asked,
if a majority prefers Candidate Bertrand to Candidate Cecil, and a ma-
jority prefers Candidate Alain to Candidate Bertrand? One would think
that, Bertrand being superior to Cecil, and Alain in turn being superior to
Bertrand, Alain is the one who should prevail. In other words, one would
be inclined to reason that the electors have directly and unequivocally ex-
pressed their collective judgment that Alain is better than Bertrand and
that they indirectly expressed their judgment that Alain is better than Ce-
cil when they collectively declared Cecil to be less good than Bertrand.
If, therefore, we hold a vote in which Bertrand prevails over Cecil and
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then another vote in which Alain prevails over Bertrand, we should then
declare Alain the overall winner.

The problem with that, Borda showed, is that if we asked the electors
to choose between Alain and Cecil, we might well find out that a majority
actually prefers Cecil. That’s right: a majority might prefer Alain to Ber-
trand, a majority might at the same time prefer Bertrand to Cecil, and yet
it might also be the case that a majority would prefer, not as one would ex-
pect, Alain to Cecil, but the reverse. Majority voting, as the matter is usu-
ally put, is not transitive. (We shall see later how this comes to happen.)

Actually things could get even worse. If there are four candidates—
Alain, Bertrand, Cecil, and Daniel—it might happen that while a major-
ity prefers Cecil to Daniel, and Bertrand to Cecil, and Alain to Bertrand,
so that it really looks as though Alain is top dog, if we then hold a vote
between Alain and Daniel, every single vote might be cast for Daniel, not
Alain. In other words, if we aren’t careful we might end up selecting Alain
even though every single elector thinks Daniel is better.

Borda suggested what he thought was a far superior method because it
did not have these problems. It came down to this: ask the electors to rank
each of the candidates from first to last. Then calculate each candidate’s
average rank, and the one with the highest average wins.

Unfortunately, it was soon pointed out to Borda by a younger col-
league, one Marie-Jean de Condorcet, that this method had a different
kind of flaw. Suppose that Alain comes out the winner, with Bertrand sec-
ond, and Cecil last. Just as Alain is about to be given his appointment,
someone brings to the academy’s attention that it was grossly misinformed
about Bertrand: much of the work he is renowned for has been attributed
to him mistakenly! That might seem like a complete irrelevancy, since
Bertrand was not chosen. The problem under Borda’s method, however,
is this: Suppose the information about Bertrand had come out before a
vote was taken. Needless to say the electors’ estimation of Bertrand would
have plummeted, and he would have become everyone’s last choice, end-
ing up with the lowest average rank. But what about the average rank of
Alain and Cecil? No elector has changed his mind about their relative
merits compared with each other. Nevertheless it might well turn out that
their average ranks would now be the reverse of what they were before.
That’s right: with Bertrand having fallen to the bottom of everyones list,
Cecil might end up with a higher average rank than Alain and would thus
end up with the appointment. But that seems absurd.

Voting theorists like to drive home the full absurdity of this sort of
thing with a joke about a man who goes into a restaurant, sees chicken,
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steak, and fish on the menu, and thinks he would prefer the chicken. But
before he even has a chance to place his order, the waitress informs him
that the fish that day is not as fresh as it should be, whereupon he changes
his mind and orders steak instead. That’s right—he decides to have steak
rather than chicken, having heard that the fish isn’t so fresh. If the academy
used Borda’s system for choosing among Alain, Bertrand, and Cecil, it
would be doing the exact equivalent: Between Alain, Bertrand, and Cecil,
it first opts for Alain. Then, having heard that Bertrand isn’t as appealing
a candidate as he seemed at first, it changes its mind and opts for Cecil
instead. This seems utterly irrational—and hardly an improvement on the
intransitivity of majority voting.

For nearly a century and a half after Borda’s and Condorcet’s discovery
of these voting paradoxes, no one much cared to think further about the
logic of voting—which is more than a little surprising, given our constant
resort to voting as a way of finding out what a collectivity really wants. In
the late 1940s a Columbia PhD student in economics named Kenneth Ar-
row was inspired to ask a question that seems totally natural in retrospect
but which neither Borda nor Condorcet nor anyone since had bothered to
ask: Can one come up with a voting system that does not suffer from these
flaws? Specifically, a voting system that is not incoherent (i.e., intransi-
tive) the way majority voting is, is one that would respect the unanimous
preferences of the voters (which majority voting does not do either: recall
that Daniel was able to beat out Alain, even though voters unanimously
preferred Alain) and one that would not fall prey to the chicken-steak-
fish problem the way Borda’s method does. Arrow’s answer is perhaps the
most surprising finding in all of twentieth-century social science: such a
thing cannot be done. Any even vaguely democratic voting system is going
to suffer from at least one of these flaws.> Arrow’ impossibility theorem,
as it is generally known, is thus the biggest voting paradox of them all.
(Later I will give a very simple rendition of the logic that gives rise to it.)

Further similarly startling discoveries followed in its wake, such as the
finding that different voting systems can generate wildly different results.
This seems to make it impossible to speak coherently about a group hav-
ing a “collective will” of some sort, which of course flies in the face of
what political philosophers have believed since antiquity. Then there was
the discovery by Amartya Sen that any voting system that tries to respect
people’s rights is bound to override their unanimous wishes on at least
some occasions. Much more recently, there was the discovery by Graciela
Chichilnisky that all voting methods are bound to be weirdly discontinu-
ous. For instance, suppose we want to rank all candidates by the extent of
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the support they command from the electorate. There are of course many
different ways of measuring that support. I already mentioned Borda’s
method, which would have each voter rank the candidates, and averages
those rankings for a final, overall ranking, but that is just one way of doing
it. What Chichilnisky found is that whatever method we use, something
quite odd will happen at times: if only a few voters change their minds
very slightly, perhaps moving one candidate up a notch and another down,
it might be enough to turn the end result completely upside down, and
suddenly a candidate who was near the top might drop to the bottom and
vice versa.

The outpouring of strange results about voting systems has not so far
abated. An entire new field has come into being, known as the theory of
social choice, devoted exclusively to exploring the perverse ins and outs
of voting systems.

The Law Takes Account of Arrow’s Theorem

It was not until about thirty years after Arrow’s discovery that legal schol-
ars began to think about the implications Arrow’ insight might have for
law, and a formidable body of scholarship resulted.? That makes a lot of
sense: after all, a good deal of lawmaking and of judging is a collective
enterprise, and therefore Arrow’s theorem should have interesting impli-
cations for this aspect of law. A wide variety of questions were investigated
and many long-held shibboleths discarded. For instance, people used to
think of interpreting statutes as being not very different from interpreting
a will. Just as a judge interpreting a will should try to get into the testator’s
head to resolve any ambiguity in the will, a judge interpreting a piece of
legislation should try to get into the legislature’s collective “head” to re-
solve an ambiguity in the law. Arrow’s theorem and its progeny tell us,
however, that we cannot think about a legislature as having anything like
a collective head. There not being a collective head, how, then, should one
go about resolving statutory ambiguities?

Soon the legal literature began to generate collective choice paradoxes
of its own. One of the more startling results was something Lewis Korn-
hauser and Larry Sager found that has come to be called the discursive
paradox.’ Consider a contracts dispute in which one of the parties seeks
to get out of a contract on the grounds that (1) it was made under duress
and (2) it is too indefinite. The issue is to be decided by a panel of three
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judges, on the basis of majority vote. Judge A does not think the contract
is too indefinite, but he thinks there was duress and therefore the contract
is invalid. Judge B does not think there was duress, but he does think that
the contract is too indefinite and therefore he too would hold the contract
invalid. Judge C does not think there was duress and does not think there
is indefiniteness and therefore thinks the contract is valid. Now let’s count
up the votes. Two judges believe the contract is not too indefinite; two
judges believe the contract was not made under duress; two judges believe
the contract is invalid. Those three things of course don't fit logically to-
gether. If on the basis of majority vote we decide that there was no duress
and no indefiniteness, then the logical implication is that the contract is
valid. But a simple majority vote of the judges is to the contrary. Should
the case ultimately be decided on the basis of the issue-by-issue major-
ity vote of the judges or on the basis of their overall majority vote? Who
knows. That’s why it’s a paradox.

What This Book Does

Thus one way of connecting the theory of social choice with law is to fo-
cus on the collective character of law creation. But there is another way,
yielding insights of a different kind, that has only recently begun to be
explored. To see what it is about requires some further background.

It was understood from early on that Arrow’ theorem is not just about
voting but can be extended to tell us something far more general about all
decision making, whether it involves collectivities or not. Most decision
making is of the type decision theorists like to call multicriterial. It was
soon realized that when you are synthesizing a multiplicity of criteria into a
final decision, you are doing something very similar to synthesizing the pref-
erences of a multiplicity of voters into a final selection among candidates.
To be painfully explicit about it, suppose you are trying to decide which of
several cars you should buy. You rank the cars along a variety of relevant
dimensions: price, safety, looks, and so forth. In the end, you have to some-
how aggregate these various rankings into a master ranking that dictates
which car you will actually buy. Whether you do this formally in the way I
describe or with only vague awareness of what you are doing is unimpor-
tant. The fact is that your decision is fairly analogous to that of aggregating
the preferences of voters into a master ranking. It is therefore subject to a
version of Arrow’s theorem and a version of the voting paradoxes.®



8 INTRODUCTION

What several legal scholars came to realize—chief among them Bruce
Chapman and Matthew Spitzer—is that this makes for another interest-
ing and hitherto unexplored connection between Arrow’s theorem and
the law.” Legal decision making can be thought of as a kind of multicrite-
rial decision making, and therefore Arrow’ insights should be relevant.
Spitzer used this approach to show why the decisions of administrative
agencies will inevitably turn out to offend against one or another relatively
basic requirement of justice that legislatures try to impose on them. He
gives as an example the process by which the Federal Communications
Commission used to award broadcasting licenses. Congress gave the com-
mission a list of criteria that it was to consider in making its decisions,
having to do for instance with the applicant’ financial soundness and con-
trol over other media outlets in the area. Congress insisted that the stated
criteria and no other factors enter into the commission’s decision. Using
the social choice perspective, Spitzer was able to show that (under some
very basic assumptions) the commission would not be able to avoid being
influenced by certain other factors Congress considered irrelevant—not
because of any cognitive shortcomings on the part of the commissioners,
but purely as a matter of logic. What Congress had asked the commission
to do turned out to be logically impossible.

Bruce Chapman has used this way of looking at law to explain a long-
standing puzzie about the structure of legal rules. Here is an example. The
criminal code contains a long list of specific offenses (murder, theft, rape,
etc.) as well as a separate list of defenses (self-defense, insanity, etc.). This
kind of division into offenses and defenses is characteristic of most areas
of law. Usually the prosecutor, or the plaintiff, has the burden of proving
that the defendant is guilty of the offense, and it then falls to the defendant
to show that he was acting in self-defense or out of insanity or whatever.
Now, one might wonder why things are set up that way. One might for
instance define murder not as it currently is, as an intentional killing, but
as an intentional killing other than in self-defense or while insane. One
might then require the prosecution to make the case not merely that the
defendant killed intentionally but that he was not acting in self-defense
and that he was sane. The law generally does not do it that way. Using the
social choice perspective, Chapman is able to explain why.

This, then, is the groove into which I will be stepping, the perspective
from which I will be proceeding—legal doctrines thought of as instances
of multicriterial decision making. Specifically, what I aim to do is take four
particularly vexing peculiarities of the law and explain them as inevitable
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by-products of the fact that legal doctrines are multicriterial. Each of these
four peculiarities will turn out to be the counterpart of a certain well-
known insight from the theory of social choice.

Why these particular problems? First, because they lend themselves
superbly well to this kind of an explanation and, second, because they are
so very fundamental. To see just how fundamental they are, let’s consider
briefly what makes up the bulk of the typical hour in a law school class. A
new case introducing the students to a new legal doctrine is taken up. One
of the principal things the professor will do is to explore the purpose, or
justification, of the doctrine. A commonplace way of doing this is to ask
whether the doctrine is one the parties would have voluntarily imposed on
themselves had they thought about it long before doing whatever it was
that got them into a conflict with each other. For instance, if the dispute
has to do with whether a seller can rescind his offer only up until the buyer
has mailed his acceptance, or up until the acceptance has actually reached
him, the instructor might then ask what most of us would want to happen
long before we ever became embroiled in litigation over this question. If
the doctrine corresponds to what we would want, that represents a strong
justification for having it. But if it does not, that raises the question of why
the law is so perverse as to impose such a doctrine on us. Wouldn’t every-
one be better off if the law did not do this? More colloquially put, wouldn’t
it be a win-win solution if the law let the parties have things the way they
wanted them? Answering this question is closely wrapped up with the first
perversity this book takes up, the one embodied by the title of part I,
“Why Does the Law Spurn Win-Win Transactions?”

The second thing the law teacher does is ask his students to picture
themselves as lawyers planning to do the most for a client who finds that
the doctrine somehow does not let him do what he wants to do. “Say your
client is a doctor who has made some unfortunate investments in some
real estate partnerships,” he might say. “Creditors will soon be at his door-
step. He might lose everything he owns in repaying them. Is there any way
he can avoid that?” The perceptive student might reply: “I’d tell him to
move to Florida, buy a house there, and invest his money in some special
kinds of pensions and some special kinds of insurance until all his money is
spent. Then he should declare bankruptcy. Creditors will have to content
themselves with whatever is left and leave him alone forever after. Later
he can sell the house and cash in his pension and his insurance, but they
can no longer touch it.” In this way students learn about the myriad ways
in which they can “restructure” someone’s affairs so as to circumvent a



