Jurisdiction in
International Law

CEDRIC RYNGAERT

Lecturer in international law
Catholic University of Leuven
University of Utrecht

OXTORD

UNIVERSITY PRESS



OXFORD

UNIVERSITY PRESS
Great Clarendon Street, Oxford OX2 6DP
Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,
and education by publishing worldwide in
Oxford New York
Auckland Cape Town Dar es Salaam Hong Kong Karachi
Kuala Lumpur Madrid Melbourne Mexico City Nairobi
New Delhi Shanghai Taipei Toronto
With offices in
Argentina Austria Brazil Chile Czech Republic France Greece

Guatemala Hungary Italy Japan Poland Portugal Singapore
South Korea Switzerland Thailand Turkey Ukraine Vietnam

Oxford is a registered trade mark of Oxford University Press
in the UK and in certain other countries

Published in the United States
by Oxford University Press Inc., New York

© Cedric Ryngaert, 2008

‘The moral rights of the author have been asserted
Crown copyright material is reproduced under Class Licence
Number C01P0000148 with the permission of OPSI
and the Queen’s Printer for Scotland
Database right Oxford University Press (maker)

First published 2008

All rights reserved. No part of this publication may be reproduced,
stored ina retrieval system, or transmitted, in any form or by any means,
without the prior permission in writing of Oxford University Press,
or as expressly permitted by law, or under terms agreed with the appropriate
reprographics rights organization. Enquiries concerning reproduction
outside the scope of the above should be sent to the Rights Department,
Oxford University Press, at the address above

You must not circulate this book in any other binding or cover
and you must impose the same condition on any acquirer

British Library Cataloguing in Publication Data
Data available
Library of Congress Cataloging in Publication Data

Ryngaert, Cedric. x

Jurisdiction in international law / Cedric Ryngaert.

p- cm.—(Oxford monographs in international law)

Includes bibliographical references.

ISBN 978-0-19-954471-4 (acid-free paper) 1. Jurisdiction
(International law) 1. Title

KZ4017.R96 2008

347'.012—dc22 2008028203

Typeset by Newgen Imaging Systems (P) Ltd., Chennai, India
Printed in Great Britain
on acid-free paper by
Biddles Ltd., King’s Lynn

ISBN 978-0-19-954471-4

1357910864 2



OXFORD MONOGRAPHS IN
INTERNATIONAL LAW

The aim of this series is to publish important and original pieces of research on all aspects
of international law. Topics that are given particular prominence are those which, while of
interest to the academic lawyer, also have important bearing on issues which touch upon
the actual conduct of international relations. Nonetheless, the series is wide in scope and
includes monographs on the history and philosophical foundations of international law.

RECENT TITLES IN THE SERIES

Jurisdiction in International Law
Cedric Ryngaert
The Fair and Equitable Treatment Standard in International
Foreign Investment Law
Toana Tudor

Targeted Killing in International Law
Nils Melzer

Defining Terrorism in International Law
Ben Saul

Diplomatic Protection
Chittharanjan F. Amerasinghe
Human Rights and Non-Discrimination in the “War on Terror’
Daniel Moeckli
The Decolonization of International Law
Matthew Craven
Investment Treaty Arbitration and Public Law
Gus van Harten

International Organizations and their Exercise
of Sovereign Powers .
Dan Sarooshi

Peremptory Norms in International Law
Alexander Orakhelashvili



Acknowledgements

This book is based on the general part of a Ph.D. thesis (‘Jurisdiction in
International Law: United States and European Perspectives’) which the author
successfully defended at the Faculty of Law of Leuven University in 2007. I
attempted to make the work current to 1 January 2008.

The author would like to acknowledge the great assistance given by a number
of professors, colleagues, friends, and institutions. I of course take responsibility
for any possible mistakes.

Special mention should obviously be made of my supervisor Professor
Jan Wouters, who offered me the opportunity to write my Ph.D. thesis at the
Institute for International Law of the Law Faculty of Leuven University. It was
Professor Wouters who proposed, in late 2001, to study divergent approaches to
international law from a transatlantic perspective. I acknowledge the confidence
he had in me and the many academic opportunities which he gave me, both in
research and teaching. He has always challenged me to give my own informed
opinion on controversial academic questions. Thanks Jan.

I would also like to thank the Fund for Scientific Research Flanders (FWO),
which generously funded my Ph.D. research at Leuven University (2002-2006),
my research study at the European Law Research Center at Harvard Law School
(2005), and other study trips abroad.

Thirdly, I would like to extend my thanks to my colleagues at the Leuven
Institute for International Law, who have always been a great source of support
for my research: Roemer, Sten, Maarten, Bruno, Tom, Dominic, Bart, Frederik,
Dries, Leen, Heidi and Viviane. I also appreciate their commitment to soci-
ety and their desire to bring about more justice in this world through scientific
research and teaching.

Doubtless, I would not have been able to write this book without the support
of friends and family. In particular, I would like to thank my parents and Lilian,
who have always supported me.

Finally, I acknowledge everyone who was my companion on the road to self-
fulfilment, of which this book was only a minor part.

Cedric Ryngaert
Utrecht,
April 2008



List of Abbreviations

AFDI

AJIL

AlaL Rev

Alb L Rev

Am ] Comp L
AmU]JIntlL & Pol’y

Am ULRev
Ann IDI
Antitrust L]
ASIL Proc

Aust’]] Int'l Aff

Aust’l L]

AWD

BCInt'l & Comp L Rev

BC Third World LJ

Berkeley J Int'1L

Brigham Young U L Rev

Brookl ] Int’ L

BU Int'lL]

BUL Rev

Butterworths J Int’l
Banking & Fin L

BYIL

Cal L Rev

Cal West Int’'l L]

Can Bus1]J

Can-USL]J

Cardozo J Int’l & Comp L

Cardozo L Rev

Case Western Res J Int’l L
Cath UL Rev
ChiJInclL

CFI

CLR

Colum Bus L Rev

Colum Hum Rts L Rev
Colum J Eur L

Annuaire frangais de droit international
American Journal of International Law
Alabama Law Review

Albany Law Review

American Journal of Comparative Law
American University Journal of International
Law and Policy

American University Law Review

Annuaire de I'Institut de Droit International
Antitrust Law Journal

Proceedings of the Annual Conference of the
American Society of International Law
Australian Journal for International Affairs
Australian Law Journal
Aussenwirtschaftsdienst der Betriebsberater
Boston College International and Comparative
Law Review

Boston College Third World Law Journal
Berkeley Journal of International Law
Brigham Young University Law Review
Brooklyn Journal of International Law
Boston University International Law Journal
Boston University Law Review

Butterworths Journal of International Banking and
Financial Law

British Yearbook of International Law
California Law Review

California Western International Law Journal
Canadian Business Law Journal
Canada—United States Law Journal
Cardozo Journal of International and
Comparative Law

Cardozo Law Review

Case Western Reserve Journal of International Law
Catholic University Law Review

Chicago Journal of International Law
European Court of First Instance

Criminal Law Review

Columbia Business Law Review

Columbia Human Rights Law Review
Columbia Journal of European Law



xiv

Colum JL & Soc Probs
Colum J Transnat’l L
Colum L Rev

CMLR

Conn]J IntL

CornellJ Int'I L
Cornell LQ

Cornell L Rev

DelJ CorpL

Denver J Int'1 L & Pol’y
DePaul L Rev

Dick]J Int’'lL

Dick L Rev

DoJ

Duke J Comp & Int’l L
Duke L]

EG

EQJ

ECR

ECFR

ECLR

EIPLR

EJIL

EL Rev

Emory Int’l L Rev
Emory J Int’l Disp Res
Emory 1]

EPIL

EuZW

FlaJInIL

Fletcher F World Aff
Fordham Int’l L]
Fordham ] Corp & Fin L
Fordham L Rev

FTC

GaJInt'l & Comp L

GaLRev
Geo L]
Geo Mason L Rev

Geo Wash J Int’l L & Econ

Golden Gate U L Rev
GYIL

Hamline L Rev

Harv Int'l L]

List of Abbreviations

Columbia Journal of Law and Social Problems
Columbia Journal of Transnational Law
Columbia Law Review

Common Market Law Review

Connecticut Journal of International Law
Cornell Journal of International Law

Cornell Law Quarterly

Cornell Law Review

Delaware Journal of Corporate Law

Denver Journal of International Law and Policy
DePaul Law Review

Dickinson Journal of International Law
Dickinson Law Review

US Department of Justice

Duke Journal of International and Comparative Law
Duke Law Journal

European Community

European Court of Justice

European Court Reports

European Company and Financial Law Review
European Competition Law Review

European Intellectual Property Law Review
European Journal of International Law
European Law Review

Emory International Law Review

Emory Journal of International Dispute Resolution
Emory Law Journal

Encyclopedia of Public International Law
Europiische Zeitschrift fiir Wirtschaftsrecht
Florida Journal of International Law

Fletcher Forum of World Affairs

Fordham International Law Journal

Fordham Journal of Corporate and Financial Law
Fordham Law Review

Federal Trade Commission

Georgia Journal of International and
Comparative Law

Georgia Law Review

Georgetown Law Journal

George Mason Law Review

George Washington Journal of International
Law and Economics

Golden Gate University Law Review

German Yearbook of International Law
Hamline Law Review

Harvard International Law Journal



Harv L Rev
Harvard Hum Rts J
Hastings Int’l &

Comp L Rev
Hofstra L Rev
Houston J Int’'l L
Hum Rts Q
ICJ
ILR
ILSAJInc’l & Comp L

Ind Int’l & Comp L Rev
Ind J Global Legal Stud
Indian J Int'l L

ICLQ

IFLR

Int Bus Law

Int Law

Inter-Am L Rev

Int’l L Forum

Int’l Tax & Bus Law
Towa L Rev

IPRax

JAirL & Com

JC& UL

JCorpL

JDI

J Crim L & Criminology
JIC]

JInt'l. & Econ

JMarL & Com

J Marshall L Rev
JPubL

J Small & Emerging Bus L
J Transn’l L & Pol’y

J World Trade L

JWT

Law & Contemp Probs
Law & Pol’y Int’l Bus
LQR

LJIL -

Lloyd’s Mar & Com LQ

Louis L Rev
Loy Consumer L Rev

List of Abbreviations XV

Harvard Law Review

Harvard Human Rights Journal

Hastings International and Comparative
Law Review

Hofstra Law Review

Houston Journal of International Law
Human Rights Quarterly

International Court of Justice

International Law Reports

International Law Students Association Journal of
International and Comparative Law
Indiana International & Comparative Law Review
Indiana Journal of Global Legal Studies
Indian Journal of International Law
International and Comparative Law Quarterly
International Financial Law Review
International Business Lawyer

International Lawyer

Inter-American Law Review

International Law Forum

International Tax and Business Law

Iowa Law Review

Praxis des Internationalen Privat- und
Verfahrensrechts

Journal of Air Law and Commerce

Journal of College and University Law
Journal of Corporate Law

Journal du droit international (Clunet)
Journal of Criminal Law and Criminology
Journal of International Criminal Justice
Journal of International Law and Economics
Journal of Maritime Law and Commerce
John Marshall Law Review

Journal of Public Law

Journal of Small and Emerging Business Law
Journal of Transnational Law & Policy
Journal of World Trade Law

Journal of World Trade

Law and Contemporary Problems

Law and Policy in International Business
Law Quarterly Review

Leiden Journal of International Law

Lloyd’s Maritime and Commercial Law
Quarterly

Louisiana Law Review

Loyola Consumer Law Review



xvi
Loy LA Int'l & Comp. L]

Loy U Chil]

Manitoba L]

McGill L]

Md ] Int'l L & Trade

Me L Rev

Mich L Rev

Mil L Rev

Minn L Rev

Modern L Rev

NCJ Int’'l L & Comm Reg

NCL Rev

Neth Q Hum Rts
New Eng L Rev
NILR

NJW

Notre Dame L Rey
NTER

Nw J Int'l1L & Bus

Nw UL Rev

NYIL

NY Law Sch ] Int'l &
Comp L

NYLJ

NYU]J Int'lL & Pol

NYU L Rev

Ohio St1J

Or L Rev

Pac Rim L & Pol’y ]
PalYb Int'IL

Pepp L Rev
RabelsZ

RBDI
RCADI

RCDIP

RDAI

Regent ] Int'l L

Rev dr pén

Rev dr int sc dipl pol

List of Abbreviations

Loyola of Los Angeles International and
Comparative Law Journal

Loyola University of Chicago Law Review
Manitoba Law Journal

McGill Law Journal

Maryland Journal of International Law and Trade
Maine Law Review

Michigan Law Review

Military Law Review

Minnesota Law Review

Modern Law Review

North Carolina Journal of International Law and
Commercial Regulation

North Carolina Law Review

Netherlands Quarterly of Human Rights
New England Law Review

Netherlands International Law Review
Neue juristische Wochenschrift

Notre Dame Law Review

Nederlands Tijdschrift voor Europees Recht
Northwestern Journal of International Law
and Business

Northwestern University Law Review
Netherlands Yearbook of International Law
New York Law School Journal of International and
Comparative Law

New York Law Journal

New York University Journal of International Law
and Politics

New York University Law Review

Ohio State Law Journal

Oregon Law Review

Pacific Rim Law and Policy Journal
Palestine Yearbook of International Law
Pepperdine Law Review

Rabels Zeitschrift fiir auslindisches und
internationales Privatrecht

Revue belge de droit international

Recueil des Cours de '’Académie de

droit international

Revue critique de droit international privé
Revue de droit des affaires internationales
Regent Journal of International Law

Revue de droit pénal

Revue de droit international, de sciences
diplomatiques et politiques



Rev int dr écon
Rev sc crim dr pén comp

Rev suisse dr int concurr
Rev trdreur

RGDIP

RIW

RTDE

San Diego L Rev

S CalL Rev

Seattle J for Soc Just
Seattle U L Rev

SEW

SIUL
Sing ] Int’] & Comp L

SMU L Rev

Spanish Yb Inc1 L

StanJ IntL

Stan L Rev

StJohn’s J Legal Comment
StLouis ULJ

St Thomas L Rev

Suffolk Trans’'l L]

Sup Ct Rev

Syracuse ] Int’1 L. & Comm

Temple Int’l & Comp L]

Temp L Rev

Tex L Rev

TexInt'lL)

Tilburg For L Rev

Transnat’| Law

Transnat'l L & Contemp
Probs

TulJ Int’l & Comp L

Tulsa] Comp & Int’1L
Tulsa L Rev

U Chi Legal F

U ChiL Rev =

U Chi L Sch Roundtable
U Cin L Rev

UCLA]J Int'l L & For Aff

List of Abbreviations xvii

Revue internationale de droit économique
Revue de science criminelle et de droit

pénal comparé

Revue suisse du droit international de la concurrence
Revue trimestrielle de droit europeén

Revue générale de droit international public
Recht der internationalen Wirtschaft

Revue trimestrielle de droit européen

San Diego Law Review

Southern California Law Review

Seattle Journal for Social Justice

Seattle University Law Review
Sociaal-Economische Wetgeving. Tijdschrift voor
Europees en Economisch Recht

Southern Illinois University Law Journal
Singapore Journal of International and
Comparative Law

Southern Methodist University Law Review
Spanish Yearbook of International Law
Stanford Journal of International Law

Stanford Law Review

St. John’s Journal of Legal Comment

St. Louis University Law Journal

St. Thomas Law Review

Suffolk Transnational Law Journal

Supreme Court Review

Syracuse Journal of International Law

and Commerce

Temple International and Comparative Law Journal
Temple Law Review

Texas Law Review

Texas International Law Journal

Tilburg Foreign Law Review

The Transnational Lawyer

Transnational Law and Contemporary Problems

Tulane Journal of International and

Comparative Law

Tulsa Journal of Comparative and International Law
Tulsa Law Review

University of Chicago Legal Forum

University of Chicago Law Review

University of Chicago Law School Roundtable
University of Cincinnati Law Review

University of California Los Angeles Journal of
International Law and Foreign Affairs



xviii

U Miami L Rev
UPaLRev
UPa]Int'lEconL

U Pitt L Rev
URich LRev
USFLRev

Utah L Rev

Vand ] Transnat’l L
VaJInt'lL

‘Wash L Rev

Wash ULQ

Wash Univ Glob L Rev
‘Wayne L Rev

W Comp

Whittier L Rev
WValQ

‘Wm & Mary L Rev
Wisc Int'l L]

WuW

YaleJ Int'l L

Yale J Reg

Yale L]

Yb EurL

Yb Intl Human L
ZaoRV

ZEuS

List of Abbreviations

University of Miami Law Review

University of Pennsylvania Law Review
University of Pennsylvania Journal of International
Economic Law

University of Pittsburgh Law Review

University of Richmond Law Review

University of San Francisco Law Review

Utah Law Review

Vanderbilt Journal of Transnational Law
Virginia Journal of International Law
Washington Law Review

Washington University Law Quarterly
Washington University Global Studies Law Review
‘Wayne Law Review

World Competition

Whittier Law Review

West Virginia Law Quarterly

William and Mary Law Review

Wisconsin international law journal

Wirtschaft und Wettbewerb

Yale Journal of International Law

Yale Journal on Regulation

Yale Law Journal

Yearbook of European Law

Yearbook of International Humanitarian Law
Zeitschrift fiir Auslindisches Offentliches Recht
und Vélkerrecht

Zeitschrift fiir Europarechtliche Studien



Contents—Summary

List of Abbreviations
Table of Cases

. Introduction

. Public International Law Approaches to Jurisdiction

. The Territoriality Principle

. The Principles of Extraterritorial Criminal Jurisdiction

. A Reasonable Exercise of Jurisdiction

A N NN

. A New Theory of Jurisdiction in International Law

Index

xiii
Xix

|
)
85
134
185

239



Contents— Qutline

List of Abbreviations xiii
Table of Cases Xix

1. Introduction

1.1 Scope and Method of This Study

1.2 Structure of the Study

1.3 Jurisdiction as a Concern of International Law

1.4 The Concept of Jurisdiction in Transnational Private Litigation 1
(@) Adjudicative and subject matter jurisdiction 11
(b) The interplay of private and public international law 14
(0 Distinguishing private and public international law rules 18

1.5 Concluding Remarks 20

S N =

2. PublicInternational Law Approaches to Jurisdiction 21

2.1 The Lotus Case 22
2.2 Customary International Law 26
(a) Persisting influence of Lotus 26
(b) The priority of territorial jurisdiction under customary
international law 27
(c) Legitimate interests, foreign harm, power, and reasonableness 31
(d) Relevantinternational law principles 35
(6) Method of ascertaining customary international law 36
(f) Giving effect to international jurisdictional rules in the
domestic legal order 38

3. The Territoriality Principle 42

3.1 Historical Growth of the Territoriality Principle in
Continental Europe 43
(a) Ancient times: personality prevailing over territoriality 44
(b) Rome 44
() MedievalItaly .45
(d) Rise of territoriality in the seventeenth century 47
() Extraterritoriality under unequal treaties 54
(f) The ‘continental European’ view 55
3.2 The Territoriality Principle in England 55
3.3 The Territoriality Principle in the United States 59
(a) Territoriality as a restraining principle derived from
international law 59



Contents

(b) Territoriality as a restraining principle derived from congressional
intent: the presumption against extraterritoriality 63
3.4 Territorial Jurisdiction Over Cross-border Offences
3.5 Territorial Jurisdiction Over Transnational Antitrust Violations
3.6 Territorial Jurisdiction Over Transnational
Securities Transactions
3.7 Territoriality and Orders for Discovery Abroad
3.8 Concluding Observations

. The Principles of Extraterritorial Criminal Jurisdiction

4.1 Continental Europe v The Common Law Countries
4.2 Active Personality Principle
4.3 Passive Personality Principle
4.4 Protective Principle
4.5 Universality Principle
(a) Vicarious jurisdiction 102
(b) Aut dedere aut judicare 104
(c) Universal jurisdiction: justifications 106
(d) The historical trail of universal jurisdiction 108
(e) Universal jurisdiction over ‘core crimes’ against
international law 110
() Lawfulness of universal jurisdiction over core crimes against
international law 115
(g) Universal jurisdiction in absentia 119
(h) Universal tort jurisdiction 126
4.6 Concurrent Jurisdiction and Normative Competency Conflicts

Rl

. A Reasonable Exercise of Jurisdiction

5.1 Comity as a Discretionary Principle of Jurisdictional Restraint
5.2 ‘Reasonable Jurisdiction’ under International Law
(a) Principle of non-intervention 144
(b) Genuine connection 145
(9 Equity 146
(d) Proportionality 148
(6) Abuseof rights 150
(f) Responsibility or duty to protect 152
5.3 The Jurisdictional Rule of Reason of § 403 of the Restatement
(Third) of US Foreign Relations Law (1987)
(@) Antitrust origins of the rule of reason 153
(b) § 403 of the Restatement 154
(o Balancing sovereign and private interests 156
(d) Multiple reasonableness 160
(e) Relationship of the jurisdictional rule of reason with the
presumption against extraterritoriality 161

75
76

77
79
83

85

85
88
92
96
100

127

134

136
142

153



Contents

5.4 The Problematic Character of the Jurisdictional Rule of
Reason as an International Law Norm or Principle
(@) The international law claim of § 403 164
(b) US practice 166
(o) European practice 167
5.5 The Jurisdictional Rule of Reason as a Norm of International Law
(@) Customary international law 178
(b) General principles of law 180
(©) The unfinished quest for reasonableness 182

6. A New Theory of Jurisdiction in International Law

6.1 Inevitability
6.2 The Discontents of Extraterritoriality
6.3 The Reciprocity Maxim and its Limits
6.4 Substantivism
(a) Thesubstantivist approach 194
(b) Substantivism in practice 196
() 'The limits of substantivism 199
6.5 Devising a Jurisdictional Framework: Using Transnational
Regulatory and Judicial Networks
6.6 Subsidiarity
(a) The Schutzzweck-based rule of reason 211
(b) A transversal application of the subsidiarity principle 214
() From nexus to international interests 225
6.7 A Transatlantic Gap over Jurisdiction
(a) Shedding common law restrictions on the exercise of
economic jurisdiction in the United States 228
(b) Shedding common law restrictions on the exercise of
antitrust jurisdiction in Europe 230
(c) US exceptionalism and strict economic regulation 231
(d) The transatlantic gap over international criminal justice 233

6.8 Final Concluding Remarks

Index

xi

163

178

185

187
188
190
193

203
211

227

236

239



1able of Cases

PERMANENT COURT OF INTERNATIONAL JUSTICE (PCIJ)
PCI]J, Advisory Opinion Nationality Decrees in Tunis and Morocco, PCI]J Reports,

Series B, INO. 4 (1923). o ottt et e e e e e 22
PCI]J, SS Lotus (France v. Turkey), PCIJ Reports,

Seties A NG BOCNIDTY: o 55 < o5 595 srvsmsas simsss sms su T IsEN 9,22-31,75, 92-3, 116, 134
PCI]J, Legal Status of Eastern Greenland (Denmark v. Norway), PCIJ Reports,

Series A/B,IN0.53 (1933) .« ittt ettt et e s 29
PCIJ, Meuse Case (Belgium v. Netherlands), PCIJ Reports, Series A/B, No. 70 (1937). ...... 147

INTERNATIONAL COURT OF JUSTICE (IC]J)

ICJ, Nottebohm (Liechtenstein v. Guatemala), IC] Rep4 (1955) .................... 36, 146
ICJ, North Sea Continental Shelf Cases (Germany v. Denmark;

Germany v. Netherlands), ICJ Rep3 (1969). ... ... viiiiiiiiii i 38, 147
ICJ, Barcelona Traction, Light and Power Co. Ltd. (Belgium v. Spain),

ICTRepAMITO) oo nmmnn 5955 955088 DRUFTIEBTEAL LT A4DE DHIETE Fos 26, 32,91, 143, 146
ICJ, Case Concerning the Continental Shelf (Tunisia v. Libya), IC] Rep 18 (1982) .. ......... 147

ICJ, Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),

1GI Rep23501993) vmmmmmmmmsescoss 555 55 859058 6245003 DET8 T8 003 BRReE b yirs 113
ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide

(Bosnia and Herzegovina v. Yugoslavia), IC] Rep 594 (1996). . ... ......oooiinin.. 113
IC]J, Case Concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia),

TCTREP7 (1997) -+ veeeeee e e e et 150
ICJ, Arrest Warrant (Democratic Republic of Congo v. Belgium),

ICJRep3(2002) . .vvvvvnneiiiiinen. 8,26-7, 30, 94, 101, 104-5, 114, 116, 119-23

PERMANENT COURT OF ARBITRATION
Perm. Ct. Arb., Island of Palmas (U.S. v. Netherlands), 2 RIAA 829 (1928) . . ........... 28,60

INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER
YUGOSLAVIA (ICTY)

Case No. I'T-94-T, Prosecutorv. Tadic, Trial Chamber, 10 August1995.................. 113
Case No. I'T-94-1, Prosecutorv. Tadic, Appeals Chamber, Decision on the Defense

Motion for Interlocutory Appeal of the Jurisdiction, 2 October 1995 .................. 111
Case No. I'T-95-17/1-T, Prosecutorv. Furundzija, 10 December 1998 ... ................ 112
Case No. IT-95-14-AR, Prosecutorv. Blaskic,29 October 1997. .. . ..o, 113

INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (ICTR)
Case No. ICTR-90-40-T, Ntuyahaga, 18 March 1999 ........... ... ... .. 113



XX Table of Cases

EUROPEAN COURT OF HUMAN RIGHTS (ECHR)
ECHR, Bankovic and others v. Belgium and 16 other Contracting States,

Application No, 52207/99, 12 December 2001 : ;s s s s svssrsssossomsssvassasisanag 128
European Court of Justice (EC]) and European Court of First Instance (CFI)
EC]J, Case 48/69, ICI v. Commission, [1972) ECR619 ....... ... ... .oiuin.. 174, 230-1
EC]; Case 60/81;.IBM v. Comimission, [1981] BCR 2639 «:ssssssssssssssnsssssenses 172-3
ECJ, Joined Cases 89, 104, 114, 116, 117 & 125 to 129/85, A. Ahlstrom Osakeyhtio v.

Commission ("Wood Pulp’) [1988] ECR5193..................... 39,77, 172—4, 207, 230
CFl, Case T-115/94, Opel Austria GmbHv. Council [1997] ECRII-39. . .................. 151
CFI, Case T-102/96, Gencor Ltdv. Commission [1999] ECRII-753 ......... 77, 174-5, 207, 230

US SUPREME COURT CASES

Murray v The Schooner Charming Betsy, 6 US (2 Cranch) 64 (1804) . ................ 15, 58, 66
Rosev-Himely, 8 US (4-Cranch) 241 (1808)..« s wrwirs s s we w s wn s ovis @ wemnsea 60
Schooner Exchange v McFaddon, 11 US (7 Cranch) 116 (1812) .. ................oout. 60-1
United Statesv Palmier; 16 US (3 Wheat) 610/ (1818): 5 sssnmmsmns sawss 45555 55555555604 65
TheAppolon, 22°US (I Wheat) 362(1824) . s v+ s vamsmoswumsemumy s oo s n e s s s 61
TheAnizlope; 23 IS (10 Wheat) 6GIIB25). v.v.on v o-oeimmmmrnomerarscasss opmns zvsorosmmerm mseimis wivin 14, 61, 196
Ogden v:Saunders; 25 US (12 Wheat): 212 (1827). . . c.c.veie v vovvissisiosiniis e sicsliiosiossiss 139
Whitnzy' v Robertson; 124 US 190(1888) vv+us 1 isismmmsummnasinssvsvassismiesss 65
HilrorvGuyoz, 159US TIBUBISN: 50 55955 99 05 8 58/ VB R0 s B e O R 137
The:PaqueteHabana, 175 USTETTA900) « .« . v swmens snsimmssiwcsmemiomosssaoncsiossiseassseomwioss 41
American Banana v United Fruit Co, 213 US 347 (1909) ... ov e 62,72
United States v Novd Deusscher Lloyd; 223 US 512 (1912) . i s . s svivsssnsvammswsnan sawes 61
Western Union Telegraph Co v Brown, 234 US 542 (1914) .......ooviiiiiiiinnninnenn.. 62
Mutual Life Ins Co-v:Liebing, 259 US209W922) <.« « sconaiow sa sivsssmmmmiosaasmme sswass omemssiane 62
United States v Bowman, 260 US 94 (1922) . ...\ttt it et 72-3
New York Central RR v Chisholm, 268 US 29 (1925). . ..t vvitt e eiaanens 63
Eriev Tompkins 304 US 68 (1938) o siovion 5 & s pemn oz ovm 918 66 w5 53 4 90% S BAS FHEGRLE 41
International Shoe Co v Washington, 326 US310(1945) . .. ............oouinn. 12,13, 126
Vermilya-Brown v Connell, 335 US377 (1948). .. . ..o 70
Foley Bros Inc v Filardo, 336 US 281 (1949) . .......ccovvvuiiiiiiioinivannss 58, 62, 64, 67
Lawriszerny Larsen, 390505 571.(1958) someamusmiees wies sose s 058 8555 59 555 4 895 55555 33
McCulloch v Sociedad Nacional de Marineros de Honduras, 372 US 10,21 (1963) . ........ 34,66
M/S Bremen v Zapata Off-Shore Company, 407 US1(1972). ... .oovininineennnn.. 153
United States v Kimbell Foods Inc, 440 US 715 (1979) « .+« oo iveveivnnnneanunnsnannsnas 65
World-Wide Volkswagen Corp v Woodson, 444 US 286 (1980). .. ........oooviiiiiiann .. 13
Helicopteros Nacionales de Colombia v Hall, 466 US 408 (1984) . .. ...................... 13
Burger King v Rudzewicz, 471 US 462,473 (1985) ... ..ot 13
Société Nationale Industrielle Aerospatiale v United States District Court for the

Southern Districeof Iowa; 482 US 522 (1986): 0o wmwsrassmnwsivn s ovss wms s aws o oo 61
Asahi Metal Indus Co v Superior Court, 480 US 102 (1987). . ..o vvviiiinii i 1z
United States v Verdugo-Urquidez, 494 US259 (1990) . . . ... ovviinit i 8
Burnhamzp Superior Conrt; 49508604 (1990) : : s sonwmmsnsesins sorres v 834150 gows 12
EEOC v Arabian Am Oil Co (Aramco), 499 US244 (1991) ................ 58, 62-4, 69, 226
FTCu Ticor Title Ins Co, 112 S Ct 2169 (1992) . .+ v v e vv e ee e e et e et eeeiiee e 71
United States v Alvarez-Machiain, 1125 Cr2188:(1992) . . v suwso'swwamamssanosssssisssss 23
Sale v Haitian Ctrs Council Inc, 509 US 155 (1993). . .. vt ve it eeiee e eeeeaee 64,73
Hartford Fire Insurance Co v California, 509 US764 (1993). . ........... 14, 16, 63, 66, 72, 137,

160, 166, 207, 231



Table of Cases xxi

Steel Co v Citizens for Better Environment, 523 US83 (1998) ..........oviviiiniiiiinnn 5
F Hoffman-La Roche Ltd et al v Empagran SA et al, 124 S

20T 2OR) 20 505 30 0o e s e s s s = w 145, 166, 207, 209, 226
Sosa v Alvarez-Machain, 124 S Ct 2739 (2004) . ..o vvvrnnne it 209

US FEDERAL APPEALS COURT CASES

United States v Aluminium Corp of America, 148 F 2d 416 (2d Cir 1945) ... .. 15, 62, 76, 153, 196
Gillars v United States, 182, F 24962 (DCCiE 1950) = «wssusaamassssnsssmponss s se 73
Tag v Rogers, 267 F2d 664 (DC Cir 1959) .« ..o vvovviiiiiiiiviii e 65
Boryk v de Havilland Aircraft Co, 341 F 2d 666 (2d Cir 1965) ... ..ovvvvniiivniinennnes 12
United States v Pizzarusso, 388 F.2d 8 (2d Cir. 1968) . . ..o v vi it )
Schoenbaum v Firstbrook, 405 F2d 200 (2d Cir1968) ......covvivivinerrrnnnnnns 202,232
United States v King, 552 F2d 833 (9th Cir 1976) ........ovviniiiiiiiiiiiininenen. 60
Timberlane Lumber Co v Bank of America, NT & SA, 549 F 2d 597

OFRCITITE oo v 5 510 wesroverzssemmiarorazes muneast xexsosmssisconsesroitns o ssszreesi i ez 153, 175-6, 207
Mannington Mills, Inc v Congoleum Corp, 595 F 2d 1287 (3d Cirl979) ........... 153, 176, 207
Filartiga v Pena-Irala, 630 F 2d 876 (2d Cir 1980) .. . ... ..vvvviiiiiiiiiiiiens 235
United States v Baker, G09 F2d 134 (5th Cir1980) .. ..o vviii i 73
FTC v Compagnie de Saint-Gobain-Pont-i4-Mousson, 636 F 2d 1300 (DC Cir 1980) ......... 65
United States v Khalje, 658 F2d 90 (2d Cir 1981) . ... ovviiiiiniiiii s 99
United States v Bank of Nova Scotia I, 619 F 2d 1384 (11th Cir 1982) . ..........oovvvnnn 80
United States v Marino-Garcia, 679 F2d 1373 (11th Cir1982). . . ..o oo vviiiiiiieeenes 105
United States v Pinto-Mejia, 720 F2d 248 (2d Cir1983) ...........ooviiiiiiiiiianns 65
Cleary v United States Lines, 728 F 2d 607 (3d Cir 1984) . .........oovvviiiiiiiiinne. 68
Chua Han Mow v United States, 730 F2d 1309 (9th Cir1984) .............. ... ..., 60,73
Tel-Oren v Libyan Arab Republic,726 F 2d 774 (DC Cir 1984) . ..........oooviiiiiines 96
Laker Airways Ltd v Sabena, Belgian World Airlines, 731 F 2d 909

(DG CITIIBA) .. .. oo eransismpssssndid 18 S R S SRR SO SNBSS 62,91, 128-9,208
United Statesv Allen; 760 F 2d 447 @2d Cit 1985)s 05505 mwsnresismiiiscsmviwimomomyassivieisin e s 65
In re Anschuetz & Co, 754 F 2d 602 (Sth Cir 1985). . .o vvviiiiiiiiiiieieeeeees 80-1
Pfeiffer v Wim Wrigley Jr Co, 755 F 2d 554 (7th Cir 1985) ... ..o ovvvviniiiiiiiieiienns 68
DeYoseo v Bell Helicopter Textron Inc, 785 F 2d 1282 (5th Cir1986). . . .......coovnvvnnns 68
United States v Quemener, 789 F 2d 145 (2d Cir 1986) . . . ... .o ovviiiiiivieiininns 65
Boureslan v Aramco, 857 F2d 1014 (5th Cir1988) . . .. oot v i it e iie s 179
United States v Felix-Gutierrez, 940 F2d 1200 (9th Cir 1991) . ... ov v v 60, 73,179
Usiited Statésv Yanis, 924 F2d 1086 (DC Cif 1991): s ovv s s 5 055 55 5 65 55 oemw smsereisse 105, 234
United States v Javino, 960 F 2d 1137 (2d Cir1992) . .« oo vvvnan v vvv v aumnnvmonssnne 179
Kollias v D & G Marine Maintenance,29 F3d 67 2d Cir1994) . . .......cooviivinnn 63-4,73
United States v Vasquez-Velasco, 15 F 3d 833 (9th Cir 1994) ... ........ooviinin 734,179
Gushi Bros v Bank of Guam, 28 F3d 1535 (9th Cir1994) .. . ... ..ot 64
Neely v Club Med Management Services Inc, 63 F 3d 166 3d Cir 1995). .. .....oovivnnn 179
United States v Juda, 46 F3d 961 (9th Cir1995) . ....oviiiiiii i 179
Usited Statesw Manness, 8BS F3d 661 (DC Cir 1996): . oo ciesissssasssinssasagisassvanss 5
Unitzed Staresolin; 101 E3d 760 (DCCIE 1996) 45 s wsmsssamamesenaassa s sewen s s s 105
In the Matteraf an Application to Enforce Admin Subpoenas Duces Tecum of the

SEC v Knowles, 87 F3d 413 (10th Cir1996) ... v ittt it B
United States v Nippon Paper Indus Co, 109 F3d 1 (1st Cir 1997) ... ..ooovvviivn e 154, 163
United States v Wang Kun Lue, 134 F3d79 2d Cir1997) . ....ooiviiiniiiiiinanns 105
United States v Rezag, 134 F3d 1121 (DC Cir1998) ... ..ovvvviiiiiiiiii e 105

United States v Plummer, 221 F3d 1298 (11th Cir2000) . . ...t vvevneneneneonneenenn ‘73



