LEGAL  FLESIBE 1Y
AND THE MISSION
OF THE CHURGH

Dispensation and Economy in Ecclesiastical Law




Legal Flexibility and the
Mission of the Church

Dispensation and Economy in Ecclesiastical Law

WILL ADAM
Westcott House, Cambridge, UK

w, v oboL, oy ""1
ﬁgfﬁ)\.tt Tbﬁ’
...L

T H

ASHGATE



© Will Adam 2011

All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system or transmitted in any form or by any means, electronic, mechanical, photocopying,
recording or otherwise without the prior permission of the publisher.

Will Adam has asserted his right under the Copyright, Designs and Patents Act, 1988, to be
identified as the author of this work.

Published by

Ashgate Publishing Limited Ashgate Publishing Company
Wey Court East Suite 420

Union Road 101 Cherry Street

Farnham Burlington

Surrey, GU9 7PT VT 05401-4405

England USA

www.ashgate.com

British Library Cataloguing in Publication Data
Adam, Will.
Legal flexibility and the mission of the church :
dispensation and economy in ecclesiastical law.
1. Ecclesiastical law. 2. Ecclesiastical law--History.
3. Ecclesiastical law--Interpretation and construction.
4. Dispensations. 5. Church of England--Government.
I. Title
262.9-dc22

Library of Congress Cataloging-in-Publication Data
Adam, Will.

Legal flexibility and the mission of the church : dispensation and economy in
ecclesiastical law / Will Adam.

p. cm.

Includes bibliographical references and index.

ISBN 978-1-4094-2055-2 (hardcover) -- ISBN 978-1-4094-2056-9 (ebook)

1. Dispensations (Canon law) 2. Dispensations (Canon law)--Orthodox Eastern Church.

3. Dispensations (Canon law)--Anglican Communion. I. Title.
KB2577.A32 2011

262.9--dc22
2011009459

ISBN 9781409420552 (hbk)
ISBN 9781409420569 (ebk)

MiIX

Paper from
FSC 'esponsiblesources | Printed and bound in Great Britain by
waiscos  FSC® C013056 | TJ International Ltd, Padstow, Cornwall.




LEGAL FLEXIBILITY AND THE
MISSION OF THE CHURCH



For Lindsay, Liberty, Anastasia and Clementine



Table of Canons

Canons of the Church of England 1603

Canon 34 70
Canon 36 116
Canon 58 95
Canon 71 98
Canon 72 69-70

Canons of the Church of England since 1964

Canon Bl 79

Canon BS5 77

Canon Bl1 78

Canon B12 77,79, 160
Canon B14 78

Canon Bl144 78, 81-2, 85
Canon B16 78

Canon B18 78,193
Canon B23 78

Canon B27 78

Canon B29 87-8
Canon B34 79

Canon B40 79, 81
Canon B42 79

Canon B43 39, 79-81,173, 175
Canon B44 79, 812
Canon Cl1 82, 160
Canon C2 70, 83
Canon C3 71, 83
Canon C4 71, 83,193
Canon C44 84

Canon C5 84

Canon C6 84

Canon C8 85, 87, 160
Canon C13 85,193

Canon Cl4 192



viii Legal Flexibility and the Mission of the Church

Canon C17 72, 83
Canon C18 85-6
Canon C24 85

Canon C25 63, 85,195
Canon C28 85-6, 88
Canon D2 84

Canon E5 193

Canon F1 86

Roman Catholic Code of Canon Law 1917

Canon 20 45
Canon 80 35
Canon 81 35,37,46
Canon 82 36
Canon 84 37,38
Canon 85 38
Canon 118 36
Canon 331 185
Canon 335 37
Canons 1035-80 38
Canon 2146 45
Canon 2156 45

Roman Catholic Code of Canon Law 1983

Canon 11 192
Canon 19 45
Canon 36 38
Canon 59 38
Canon 76 38
Canons 7684 38
Canon 77 38
Canon 78 38
Canon 79 38
Canon 80 38
Canon 81 38
Canon 82 38
Canon 83 38
Canon 84 38
Canon 85 7, 35,37

Canon 86 37



Canon 87
Canon 88
Canon 89
Canon 90
Canon 91
Canon 92
Canon 93
Canon 221
Canon 230
Canon 271
Canon 272
Canon 277
Canon 331
Canon 332
Canon 333
Canon 360
Canon 381
Canon 478
Canon 686
Canon 702
Canon 766
Canon 767
Canon 844
Canon 927
Canon 961
Canon 1042
Canon 1047
Canon 1059
Canon 1073
Canon 1075
Canon 1076
Canon 1083
Canon 1087
Canon 1108
Canon 1117
Canon 1148
Canon 1420
Canon 1752

Table of Canons

37,40, 46, 47

%7
37
38
38
38
59
44-5
43
45
36
42
185
185
37
37
37
36
45
45
44
44
44
44
44
40
40-41
39
39
39
39
39
42
39
39
45
87
45



Table of Cases

AG v Glasgow College (1846) 10 Jur 676 150

Al Fayed v Adv General for Scotland [2004] STC 1703 60

Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB
223 55,196,201

Banister v Thompson [1908] P 362 22

Bishop of Exeter v Marshall (1868) LR 3 HL 17 76-7

Bishop of Oxford v Henly [1907] P 88 119

Bishop of St Albans v Fillingham [1906] P 163 148, 150

Brinckman [ex p] (1895) 11 TLR 387 195

Brown v Runcie, Times 26 June 1990 (ChD); Times 20 February 1991
(CA) 834

Buckoke v Greater London Council [1971] 2 All ER 254 57

Capel St Mary (Rector and Churchwardens) v Packard [1927] P 289 118-19,
132

Clifton v Ridsdale (1876) LR 1 PD 316  95-6, 98, 104—6, 108

Council of Civil Service Unions and Others v Minister for the Civil Service
[1985]AC 374 196

Cowcher v Cowcher [1972] 1 All ER 943 50, 201

Davey v Hinde [1901] P 95, [1903] P221 97-8, 118

Diplock [Re] [1948] Ch 465 50, 59

Elphinstone v Purchas (1870) LR 3 A&E 66 98, 103

Elphinstone v Purchas (ex p Hebbert) (1870) LR 3 PC 245 110

Escott v Mastin (1842) 13 ER 241, 4 Moo PCC 104 149, 171

FS Securities Ltd v IRC [1963] 1 WLR 1223 59

Glasgow College v AG (1848) 1 HL Cas 800 150

Godden v Hales (1685) 89 ER 1050, 2 Show KB 475 52,61, 66

Hebbert v Purchas (1870) LR 3 PC 605 96, 102, 105

Hebbert v Purchas (1871-3) LR 4 PC 301 104

IRC v Bates [1968] AC 483 59

IRC v Frere [1965] AC 402 59, 667

IRC v National Federation of Self~Employed and Small Businesses Ltd [1981]
STC 260 59

Jones v Bishop of Llandaff (1693) 12 Mod 47 182

Julius v Bishop of Oxford (1879) 4 QBD 245 (Div Ct), (1879) 4 QBD 525 (CA),
(1880) LR 5AC 214 (HL) 57,101,110, 202

Kemp v Wickes (1809) 161 ER 1320, 3 Phill Ecc 264 149, 171, 182

Kensit v Dean and Chapter of St Paul’s [1905] 2 KB 249 117



xii Legal Flexibility and the Mission of the Church

Lapford (Devon) Parish Church [Re] [1955] P 205 (Arches), [1955] P 205 118,
132

Lewis v AG of Jamaica [2001] 2 AC 50 54

Mackonochie v Lord Penzance (1881) 6 AC 424 103

Martin v Mackonochie (1867) LR 2 A&E 116 (Arches), (1868) 2 A&E 116
(Arches), (1868) LR 2 PC 365 PC, (1874) LR 4 A&E 279 (Arches) 97,99,
103, 104, 112

Milles v Fletcher (1799) 99 ER 151 60

Nesbitt v Wallace [1901] P 354 88

Oppenheimer v Cattermole [1976] AC 249 190

Preston v IRC [1985] STC 2282 59

Prince Capua v Count de Ludolf (1836) 30 L] PM&A 71 195

Procurator General v Stone (1808) 161 ER 604, 1 Hagg Con 424 149

R (Anufrijeva) v Secretary of State for the Home Department and another [2004]

AC 604 190

R (Shields) v Secretary of State for Justice [2008] All ER (D) 182 (Dec) 54

R (Wilkinson) v IRC [2003] EWCA Civ 814,[2003] STC 1113 60

R v Bishop of Chichester (1859) 2 EL & EL209 101, 110

R v Bishop of Stafford ex parte Owen [2001]1 ACD 14 CA, (2000) 6 Ecc LJ
83 196

R v Catagas [1978] 1 WWR 282 59

R v Chief Constable of Sussex ex parte International Trader’s Ferry Ltd
[1999] 2

AC418 56

R v Commissioner of the Metropolitan Police ex parte Blackburn [1968] 2 QB
118 56

R v Cosgrove [1949] Tas SR 99 54

R v Foster [1984] 2 AIlER 679 54

R v Inland Revenue Commissioners ex parte Fulford-Dobson [1987] STC
344 59

R v Oxford County Inhabitants (1811) 13 East 411 54

R v Secretary of State for Home Department ex parte Bentley [1994] QB
349 54

Read v Bishop of Lincoln [1891] P 9 (Archbishop of Canterbury’s Court), [1892]

AC 644 PC, (1889) 14 PD 148 97-7, 128

Rector and Churchwardens of Bishopwearmouth v Adey [1958] All ER
441 125,135,202

Ridge v Baldwin [1946]2 QB 118 56

Ridsdale v Clifton (no 2) (1877) 2 PD 276  95-6, 98, 104-5, 108

Shepherd v Bennett (no 2) (1871-2) LR 4 PC 350 99

St Mary Magdalene, Altofts [Re] [1958] P 172 134

St Mary, Tyne Dock [Re] [1954] P 369 125

St Mary, Tyne Dock No 2 [Re] [1958] P 156 125

Sumner v Wix (1860) 3 A&E 58 97



Table of Cases Xiii

Telescriptor Syndicate Ltd [Re] [1903]12 Ch 174 50

Vestey and Others v Inland Revenue Commissioners (No2) [1979] Ch 198
(ChD) 59

Vestey v Inland Revenue Commissioners [1980] AC 1148 (HL) 59

Western Fish Products Ltc v Penwith District Council [1981] 2 All ER 204 50

Westerton v Liddell (1857) Moore’s Special Report 1 PC  93-4, 103, 115, 155



Table of Measures

Care of Churches and Ecclesiastical Jurisdiction Measure 1991 867

Church of England (Miscellaneous Provisions) Measure 1992 88

Church of England (Worship and Doctrine) Measure 19744 778

Clergy (Ordination and Miscellaneous Provisions) Measure 1964 834

Clergy (Ordination) Measure 1990 84

Deacons (Ordination of Women) Measure 1986 84

Dioceses, Pastoral and Mission Measure 2007 87-9

Ecclesiastical Jurisdiction Measure 1963 55-86

Ecumenical Relations Measure 1989 77, 80-81

Extra-Parochial Ministry Measure 1967 88

Indian Church Measure 1927 157-8

Overseas and Other Clergy (Ministry and Ordination) Measure 1967 82, 84-5,
159, 166-7, 176, 195

Pastoral Measure 1968 69

Pastoral Measure 1983 69

Prayer Book (Alternative and Other Services) Measure 1965 202

Priests (Ordination of Women) Measure 1993 85

Synodical Government Measure 1969 168



Table of Statutes

Abstinence from Flesh Act 1548 64,70

Act of Uniformity 1559 94

Act of Uniformity 1662 79,94, 119, 130, 145, 148, 150, 157-8, 162-4, 168, 173,
176, 201

Act of Uniformity Amendment Act 1872 94,116

Appointment of Bishops Act 1533 175

Bill of Rights 1688 51, 53, 57,59, 61, 66, 76, 149, 154, 184, 199

Bishops in Foreign Countries Act 1841 153-5

Burial Laws Amendment Act 1880 94, 116

Charta de Foresta 1215 52,212,215

Church Assembly (Powers) Act 1919 127

Church Discipline Act 1840 101-3, 107, 109-10, 112, 150, 200201

Clergy Marriage Act 1548 65

Clergy Marriage Act 1551 65

Clerical Subscription Act 1865 116, 127-8, 193

Colonial Clergy Act 1874 158

Consecration of Bishops Abroad Act 1786 153

Criminal Damage Act 1971 86

Crown and Parliament Recognition Act 1689 51

Deceased Wife's Sister’s Marriage Act 1907 72,210

Ecclesiastical Commissioners Act 1836 71

Ecclesiastical Licences Act 1533 3, 5, 16, 22, 53, 63, 71-3, 75-7, 83, 87, 130,
176, 181, 184, 194-5

Fireworks Act 2003 57

Freedom of Information Act 2000 58

Gender Recognition Act 2004 198

Government of India Act (St Helena Act) 1833 157

Government of India Act 1915 157

Holy Days and Fasting Days Act 1551 69

Income Tax (Earnings and Pensions) Act 2003 60

Indian Church Act 1927 157

Judicial Committee Act 1833 93

Law Commissions Act 1965 50

Magna Carta 1215 179

Marriage Act 1949 16,72, 195

Marriages (Validity) Act 1905 58

Marriages (Validity) Act 1924 58



Xviii Legal Flexibility and the Mission of the Church

Matrimonial Causes Act 1965 198

Medical Act 1983 74

Ordination of Ministers Act 1571 147, 149

Pluralities Act 1838 63, 68, 69, 86

Pluralities Act 1850 69

Pluralities Acts Amendment Act 1885 69

Prayer Book (Table of Lessons) Act 1871 94,116, 127

Privy Council Appeals Act 1832 93

Prosecution of Offences Act 1985 55

Public Worship Regulation Act 1874 100-104, 107-9, 112, 125, 128, 135,
200-201

Repeal of Acts Act 1553 65

Repeal of Obsolete Statutes Act 1856 70

Road Traffic Regulations Act 1967 57

Roman Catholic Relief Act 1829 100

Scottish Episcopal and other Clergy Act 1840 153

Simony Act 1589 65

Submission of the Clergy Act 1533 77,93, 102, 153, 191, 197

Suffragan Bishops Act 1534 175

Test Act 1672 52

Zoo Licensing Act 1981 57



Acknowledgements

A number of individuals and organisations have provided necessary support in the
completion of this project and without them it would not have come to fruition.

The Diocese of Ely provided support and encouragement and a three-month
period of sabbatical leave spent very happily in the Faculty of Law at Cambridge
University. The parishioners of Girton and, latterly, Winchmore Hill have been
tolerant and encouraging. Colleagues and friends at Cardiff University, particularly
Augur Pearce and Norman Doe, have provided guidance, wisdom and expertise.
Thanks must also be expressed to others who have kept me on the straight and
narrow: Professor John Tiley, Dr Amanda and the late Dr Emile Perreau-Saussine
in Cambridge, Professor Paul Avis at Church House, Westminster, Sarah Lloyd and
Caroline Spender at Ashgate, and Dr Ross Armstrong of New Zealand, a fellow
student of Anglican history, who prepared the tables and index.

Finally, none of this would have been possible without the support and
forbearance of Lindsay, Liberty and Anastasia, even if they do not relish diversions
on family holidays to visit the sites of important faculty cases.



Contents

Table of Canons
Table of Cases
Table of Measures
Table of Statutes
Acknowledgements

10

11

Introduction and Definition of Terms

The Development of Dispensation and Economy in
the Early Church

The Development of Dispensation in the West

Economy in the East since 1054

Dispensation in the Contemporary Roman Catholic Church
Legal Flexibility in English Law

Dispensation in the Church of England

Testing Flexibility: The Ritual Controversy in the
Nineteenth-century Church of England

Testing Flexibility: The Proposed Revision of the
Book of Common Prayer 1927-8

Testing Flexibility: The Use of Economy in
Anglican—Orthodox Relations

Ecumenism and Economy: Legal Flexibility and
Inter-Church Relations

vii
bl
xv
Xxvii
Xix

15

23

35

49

63

91

115

137

145



Vi Legal Flexibilitv and the Mission of the Church

12 Dispensation, Economy and Legal Theory 179
13 Conclusion 197
Bibliography 207

Index 221



