~ JOANNE CONAGHAN

CLARENDON LAW SERIES




LAW AND GENDER

JoANNE CONAGHAN

OXFORD

UNIVERSITY PRESS



OXFORD

UNIVERSITY PRESS
Great Clarendon Street, Oxford, OX2 6DP,
United Kingdom
Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,
and education by publishing worldwide. Oxford is a registered trade mark of
Oxford University Press in the UK and in certain other countries

© J. Conaghan 2013
The moral rights of the author have been asserted
First Edition published in 2013
Impression: 1

All rights reserved, No part of this publication may be reproduced, stored in

a retrieval system, or transmitted, in any form or by any means, without the
prior permission in writing of Oxford University Press, or as expressly permitted

by law, by licence or under terms agreed with the appropriate reprographics
rights organization. Enquiries concerning reproduction outside the scope of the

above should be sent to the Rights Department, Oxford University Press, at the
address above

You must not circulate this work in any other form
and you must impose this same condition on any acquirer

Crown copyright material is reproduced under Class Licence
Number CO1P0000148 with the permission of OPSI
and the Queen'’s Printer for Scotland

Published in the United States of America by Oxford University Press
198 Madison Avenue, New York, NY 10016, Unité&d States of America

British Library Cataloguing in Publication Data
Data available
Library of Congress Control Number: 2013937762
ISBN 978-0-19-959292-0 (Hbk.)
978—0-19-959293-7 (Pbk.)

Printed and bound in Great Britain by
CPI Group (UK) Ltd, Croydon, CRO 4YY

Links to third party websites are provided by Oxford in good faith and
for information only. Oxford disclaims any responsibility for the materials
contained in any third party website referenced in this work.



CLARENDON LAW SERIES

Edited by
PAUL CRAIG



CLARENDON LAW SERIES

The Conflict of Laws (3™ edition) Equity (2™ edition)

ADRIAN BRIGGS SARAH WORTHINGTON

The Concept of Law (3™ edition) Atiyah's Introduction to the Law of
H.L.A. HART Contract (6™ edition)

With a Postscript edited STEPHEN A.SMITH, P.S. ATIYAH
By PENELOPE A. BULLOCH Unjust Enrichment (2™ edition)
AND JOSEPH RAZ PETER BIRKS

With an Introduction and Notes An Ftrodisction o Family Law

By LESLIE GREEN (2nd editin)
Land Law (2nd edition) GILLIAN DOUGLAS
ELIZABETH COOKE . .

N . S e Criminal Justice
Administrative Law (5 edition) LUCIA ZEDNER
PETER CANE

e nd , gz Contract Theory
Discristinanon Law(2* edition) STEPHEN A. SMITH
SANDRA FREDMAN ;

Public Law
An Introduction to the Law of Trusts, ADAM TOMKINS
(3™ edition)

Personal Property Law (3™ edition)
MICHAEL BRIDGE

Law of Property 3 edition)

SIMON GARDNER
Natural Law and Natural Rights

(2 edition)
JOHN FINNIS ;&%&SON AND BERNARD
;2“035::;?3 W Comphay Law An Introduction to Constitutional Law
PAUL DAVIES ERI(IZ B INDT
ad  gee Resulting Trusts

Employment Law (2™ edition)
HUGH COLLINS ROI:ERT CHAMI:ERS

. Legal Reasoning and Legal Theory
International Law :
VAUGHAN LOWE NEIL MACCORMICK
CiLvri Lok il
CRNOR GEAR Y PAUL DAVIES AND MARK
Intellectual Property FREEDLAND
MICHAEL SPENCE Playthg by the Rules
Policies and Perceptions of Insurance A Philosophical Examination of
Law in the Twenty-First Century Rule-Based Decision-Making
(2;;318%) FREDERICK SCHAUER
" LAt Precedent in English Law
Philosophy of Private Law (4™ edition)
WILLIAM LUCY RUPERT CROSS AND
Law in Modemn Society J-W. HARRIS
DENIS GALLIGAN Public Law and Democracy in the
An Introduction to Tort Law United Kingdom and the United
(2™ edition) States of America

TONY WEIR P.P. CRAIG






ACKNOWLEDGEMENTS

This book combines my strange but undeniable love for the law
with a lifelong interest in and engagement with the nature and
significance of gender in legal operations. It has provided me
with a welcome opportunity to engage in sustained reflection
about issues which have occupied my mind for many years, and
I am profoundly grateful to the University of Kent for giving me
the time and solace to pursue my dream project. It is perhaps of
some value that I have arrived at this juncture at a fairly
advanced stage of my academic career for it has allowed me to
draw upon a rich stock of insights shared by friends and collea-
gues I have encountered along the way. It may be a truism to
remark that scholarship is always and unavoidably a collective
enterprise but it is a truism worth repeating, particularly in a
cultural and political context which fosters an understanding of
academic endeavour in relentlessly individualist terms.

A number of people have helped me particularly with
gathering sources and/or formulating ideas. These include
Rosemary Auchmuty, Maria Drakopoulou, Peter Fitzpatrick,
Nicola Lacey, Linda Mulcahy, Steve Pethick, Nick Piska, Erika
Rackley, Janice Richardson, Kunal Parker, and Ngaire Naffine.
Rosemary, Steve, and Erika, along with Paddy Ireland, have
kindly read portions of the text in draft and provided useful and
constructive feedback. Matt Howard has provided wonderfully
reliable and encouraging research assistance throughout. I have
also been fortunate to benefit from having spent many years in
an intellectual environment in which gender and law issues have
been pleasingly and conspicuously to the fore. To my colleagues
at Kent Law School, and particularly those with whom
I worked for many years on the editorial board of Feminist
Legal Studies, 1 express my heartfelt thanks and appreciation.

Much of the text was written in Ireland. I had the rare
privilege of being able to squirrel myself away in the Donegal
countryside for long periods to pursue my ideas with little or no



ACKNOWLEDGEMENTS vii

distractions save for occasional straying livestock and (for longer
than I would have liked) a friendly mouse called Bernard. None
of this would have been possible without the support and
forbearance of my friends and family and they have my eternal
gratitude. I am especially grateful to my youngest son, Edward,
who put up with my absences uncomplainingly (although he
has certainly developed a new and enthusiastic appreciation of
his mother’s culinary skills). A special thanks also to Sharon,
friend, colleague, and PA extraordinaire, who has been with me
all the way with friendly words of wisdom and advice through
the miracle of email.

Above all, I want to thank my husband, Paddy, who has given
so generously of his time by assuming the lion’s share of family
duties for a not inconsiderable period and allowing me to
indulge in the rare and almost forgotten luxury of having time
to myself. I know it is a gift of love, but I am very grateful all the
same.

Joanne Conaghan
Culdaff, Co Donegal



CA

g

cL
CLRC
CLS
DPP
EU
Fam LQ
HC
HL
HMSO
JLS

8]

LQR
L Rev
MLR

OJLS
QC

UN

LIST OF ABBREVIATIONS

Court of Appeal

Chief Justice

Cambridge Law Journal

Criminal Law Revision Committee
Critical Legal Studies

Director of Public Prosecutions
European Union

Family Law Quarterly

House of Commons

House of Lords

Her Majesty’s Stationery Office
Journal of Legal Studies
Lord/Lady

Lord/Lady Justice

Law Quarterly Review

Law Review

Modern Law Review

New York University

Oxford Journal of Legal Studies
Queen’s Counsel

United Kingdom

United Nations



CONTENTS

List of Abbreviations
Table of Cases
Table of Statutes

1 The Incongruity of Law and Gender

1.1 Introduction: in which we discover that
law has a feminine side

1.2 Laying down the law

1.3 Interrogating gender

1.4 Structure, organization, and central thesis

2 A Tale of Two Cases

2.1 Introduction: my rude awakening
2.2 Mrs Best’s misfortune
2.2.1 Best v Fox: Court of Appeal
2.2.2 Best v Fox: House of Lords
2.2.3 Situating gender
2.3 Of fictions and fudges
2.3.1 R v R: Court of Appeal
2.3.2 R v R: House of Lords
2.3.3 Situating gender
2.4 Conclusion

3 Theorizing the Relationship Between
Law and Gender

3.1 Introduction: the official position
3.2 Gender as historical trace

3.3 Gender as ideology or discourse
3.4 Gender as symbol or metaphor
3.5 Gendered or gendering?

3.6 Conclusion

4 Transmissions Through Time: Gender, Law,
and History

4.1 Introduction: in which the common law
‘works itself pure’

xi
xii
Xiv

17
25

29

29
32
35
38
44
48
51
59
64
68

71

71
77
86
94
102
107

109

109



X CONTENTS

4.2 Law and history: an unsatisfactory compound? 15
4.3 A Darwinian legal narrative 119
4.4 Unpacking the significance of equality in the
feminist turn to law 132
4.4.1 Gender equality and the Rule of Law 132
4.4.2 Sex, law, and nature 146
4.5 Conclusion 154
5 Gender and the Jurisprudential Imagination 155
5.1 Introduction: a jurisprudential question 155
5.2 The province of jurisprudence (loosely and highly
provisionally) determined 158
5.3 Gender and jurisprudence: particular encounters 168
5.3.1 A jurisprudential analysis of sex, marriage, and
the common law 168
5.3.2 Sex and gender as legal categories 176
5.4 Towards a general jurisprudence engendered 184

5.4.1 Tamanaha’s general jurisprudence of law and society 187
5.4.2 The place of gender in a general jurisprudence

of law and society 193

6 The Siren Call of Legal Reason 199
6.1 Introduction: ‘But darling—you’re not thinking like

a lawyer!’ 199

6.2 Reason rules 201

6.3 The topography of reason 204

6.4 Sapere aude! 210

6.5 Traversing the empire of legal reason 216

6.6 A (gendered) critique of legal reasoning 222

6.7 Conclusion 238

7 Concluding Thoughts 241

Index 249



TABLEIOE CASES

Australia

Wright v Cezwich (1930) 43 CLR 493 .. ..........c.ccvueenn.. 41
Canada

Edwards v Attorney-General of Canada [1930] AC 124 (PC) . ..... 111-12
England and Wales

A(FX) and others v State for the Home Department

[2004] UKHL 56 (HL) .. ... o'voneeeee e 235
Bebb v the Law Society [1914] 1 Ch 79 (CA) .. ............. 109, 114
Bellinper v.Bellinger [2003] UKHEI2] £102000 o 2 L HI0IE B0 s v 179
Beresford Hope v Lady Sandhurst 23 QBD 79 (1889) ............. 142
Bestvw Fox [19521AC 716 (HL)Y ...« <. . 5 v- 29, 30, 38-44,77, 112, 174,

178, 200, 234, 238
Besey Eox [1951} KB 639 (CA), ... % comecls smasoan 29, 31, 35-8, 48
Brockbank v Whitehaven Junction Railway Co (1862) 7 H&N 834 . ... 39
Eorbett viCorbett [1970] 2ZANBRIB3N. . . v i o tors o v vsate o 179
DPP v Morgan [19761 AC 82 I(HLY . ... . e oy v o ale o inis o oie w2kt 50
De Souza v Cobden 1 QB 687 (1891) ............. 141-2, 145-6, 153
Boenoghue v Stevenson [1932] ACS62IHE) -, '« Lo 00 i i d s o w1 68 32
Gryy Gee [1923] 89 TER 4297 . . s o auliaveth a dnsnl ot s e 34
Hasbrook v Stokes [1925]111 KBI141 (CA) . uihbiir sk aiteeis « js) « o 34
Horsey v Dyfed CC [1982] IRLR 395 . .......ccvumesasos 179, 180
FHodey v Mustoe [1981] IRER. 208 - .. oc csvvsvenvuion dnine 179, 180
Jex-Blake v University of Edinburgh Senatus
A BB LT e N R et S e 111, 148, 152
Fuitley viGye (1858Y 2 B&B 216 . .. ... .o v iinssomiecimmste s ohe 39
Lynch v Knight (1861) 9 HLC 577 (HL) .. ................. 35, 44
Midland Bank Trust Co Ltd and another v Green (No 3)

983 ALBREFAA: ., | oo R ERERIRS 10 o o i o 00y e liomis 308 122-5
Newton v’ Hardy [1933] AILERCA0HHG)Y. v oo oo ccivorie vioivis simis s 34
Norfolk (Duke of) viCermaine (1692} 8t Tr 929 . .. .o . i vvenlo v 33
Norton v Lamb, Viscount Melbourne (1836, unreported) .......... 120
Place v Searle [1932] 2KB 497 (CA) ........covvvervecnnnnn 33,35
R v Audley (Lord) (1631) 3 State Trials 401 .. ... cvoscavosvmans 52
R v C (Rape: Marital Exemption) [1991] 1 ALLER 755 ........... 53
B el IO CRm AR FEE . iv o cooneinspsons nnrs s 5mn 60
R v Chapman [1959] 1 QB 100 (CA) ... .@vovvrenannnnns 54, 61
RovElhrence (1888) 22 QBD 23 (HE) o oo e tias vissinsiasic sinnians 51,52

R v Clarke [1949] 2 ALL ER 448 (ASBIZ65) .. . oo oo viv v vos e winn s 55,.231



TABLE OF CASES xiil

R v H(HE 5 October 1990) . MRS o« - et ntadit 60
R v ] (Rape: Marital Exemption) [1991] 1 AHER 759 .......... 53, 54
Riv fackson [1891] F@QB6T e 2o i, (A R/ A.050 s S as 135, 172
R.v Kowalski (1987)86 Crim App RIBZI(CA) . . ... ... coveotais 60
R Miller [1954] 2/QB 282 (ASIZE) . . 5 2 oo v cines oo acn st 53, 66
R-v'O'Brien (Edwaxd) [1974] 3 MLERIG63 . ... .. .cmoemvssonsiog 53
RvR[1992] 1 AC599 (CAand HL) ........... 31-2, 50-67, 77, 112,

113, 122, 178, 194, 221, 228, 229
B v Roberts [1986]/Cam. L R 188 (CA) ... - .v« wisiois oa st avics shtiistls 53
R v Steele (1977) 65'Cr App R.22(CA): 'vv o uitss s w oo isiheissmsinispt siass 53
Siv I Advocate (1989) SLT 469 ¢ vro.f sivie s 9 iois s o 53, 59, 60, 122
i nriey v Allders Stores Ltd [1980) TCR 66 vy vie v oimie,cisiaie o s it siie 179
Waters v Metropolitan Police Commissioner [2000] 1 WLR 1607 ... 235-6
Webb v EMO Cargo (No 1) [1992] 2 AlIER 43 ............. 179, 180
Webb v EMO Cargo [1994] IRLR 482 (EC]) ............... 179, 180
Webb v EMO Cargo (No 2) [1995] IRLR 645 .............. 179, 180
Wilkinson v Kitzinger and another (No 2) [2007] IFCR 183 . ... .. 155-8
Winchester v Fleming [1958] 1QB 259 (HC) ................ 33, 34

European Court of Human Rights
SR RS 906) 2L BEIRRL - o o iiic o 0 o it a® Soastion & seei it g 59

European Court of Justice

Dekker v VJV Centrum 177/88 (1991) IRLR 27EC] ............ 180
2v 8 and Comwall [1996] IRTR- 34T o5 s o Sefh an i Ieh O 182
Grant v South-West Trains Ltd [1998] ECR I-621 . ............ 181-3
Scotland

ore LM Advocate (1989) SET 469 . . . . s oo gols sois's es 59-60, 122
Strathclyde Regional Council v Porcelli [1986] IRLR 135 . ........ 180

United States of America

Bradwell v Ilinois 85 US 130/(1873) . vl o - 2 osith niivin v 103, 148
Hitaffer v Argonne Co 183 F2d 811 (1950) .. .............v.u.. 38
Plessy'v Ferguson 163 US 537 (1896) .. .« .« i s o fiisrs iiiiimnrs 8 144, 157



TABLE OF STATUTES

United Kingdom

Adminitration of JUSHee ACt 1982 . . .. v oo b alons viilers binisis s 29
Cavtl Partesship et 20041 £ . .. L 0000 Vo G g e e« s 155
Coronens andifasties Act 2009 = . ... vooL TS L e e D o R e 91
Criminal Justice and Public Order Act 1994 . .......... ... 49, 50
Dbty Discrimination Act L7 ., &5 il e s he o s 179
| 2R (e 0 bk S i = Bl d SRa s 178, 179, 183
Gender Recognttion Act 2008 L8 0 B ot 0 o SR e by oswe i 178
aET (S T T Ca 1 1 e L et s e e e B R B sy il S 120
Law Reform (Contributory Negligence) Act 1945 ... ............. 32
Law Reform (Married Women and Tortfeasors) Act 1935 .. ......... e
Law Reform (Miscellaneous Provisions) Act 1970 ................ )
Married Women's Property Act 18701 o o o ooc i sisi s s 1y sl & sbicwibes 80
Married Women's'Property Act 1882 0 on 0 0w v s s s b ey 38, 80
Matrimonial Causes Act 1857 . < v v v v vmcon doviawh b wilon 80, 120, 173
NMatrimontaliCanses ACtI92 U0 0105 -« hw s w s v s aibois atoins oo o dis 80
Matnitnonial IGansestACt 1975 & < ox o fieiw o SEETRE IR} SUSICHE 80
Matrimonial Proceedings and Property Act 1970 ... ........... 80, 172
Mivies Regnlation Act 1842 . . .o oo Shi sisldsf Snmtir dlsepvimid dutisvs 141
Minicipal Corporations Act:L882sruvus i vt 14w i srona 5ro 3 2 FonslSpmelivtioss 142
$Decapier STRBIMIYUNCEEIINTE < “ LWL o . vierais ois o Vyals esst e tate 41
Reace Ralatons ACt T976" . & 5uais s o vis v v s wm s sin o ooty v Sydee 179
Representation ofthe Pecple Actid918 oo i o dh s v b van arans 111
B epresentation of the'People Act 1928, ... .0 s e s s e £ atniy 1]
Sex IHscoamnation ACETITTD i i ot n cv o xvimis s ds sim masrms 178, 179
NexIRCHmININOn ACE TIBO ., o5 e 1555 ¢ mudioin s saiogn 7 Capuataasetiis 141
SexDsqualification Removal Act 1919 oo o v o iis ono o 111
SexpaltOffencessAct 1950 & - L L s S e e o e 53
Sexual Offences (Amendment) Act 1976 ... ..........cccon.n. 50, 53
SexmallOfences? Act-2003. - ¢ (s N o N T 64

European Instruments
European Convention of Human Rights 1950 . . .............. 45, 59

International Instruments

Convention on the Elimination of all Forms of Discrimination

apanseWoTHen BOFIE 0 o 1 S G I R e < s el s s et 45
CUiNDechrition of Human RiphtS 1948 .l 5. < .. d0 0.5 sooy v sl o5 45
Otbher jurisdictions

British North America Act 1867 (Canada) . .................... 111



1

THE INCONGRUITY OF LAW
AND GENDER

1.1 INTRODUCTION: IN WHICH
WE DISCOVER THAT LAW HAS
A FEMININE SIDE

We are here to do homage to our lady of the common law; we are her
men of life and limb and earthly worship.'

In October 1911, the famous Oxford jurist, Sir Frederick Pol-
lock, delivered a series of lectures at Columbia University Law
School entitled The Genius of the Common Law in which the
common law is depicted as a medieval lady surrounded by her
knights. As the seven lectures unfold, Pollock recounts how ‘our
lady of the common law’ confronts ‘giants and gods’, ‘enemies in
the gate’, and ‘ransom and rescue’, over all of which she triumphs
either by ‘alliance or conquest’.” By the time the lectures con-
clude, she has become a ‘shrewd old lady”> whom the men of
law are encouraged to revere in the hope of catching sight of her
‘most benignant smile’.* Pollock finishes this extraordinary
eulogy with an exhortation designed to ignite the aspirations
and stoke the nobler ambitions of anyone who chooses the path
of legal practice, declaring: “There is no more arduous enterprise
for lawful men, and none more noble, than the perpetual quest
of justice laid upon all of us who are pledged to serve our lady of
the common law’.”

Pollock’s image of the common law as a lady has been picked
up by other jurists. Benjamin Cardozo, for example, in an address

! Sir Frederick Pollock, The Genius of the Common Law (New York: Colum-
bia University Press, 1912), 2.

2 Pollock, Genius of the Common Law. The phrases in quotations correspond
to the titles of lectures two, four, five, and six respectively.

3 Pollock, Genius, 54.

* Pollock, Genius, 62. > Pollock, Genius, 125.
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to the first graduands of St John’s Law School in 1928, offers a
quasi-sexual presentation of our lady of the common law as a
beauty and insatiable flirt.> More recently, Lord Justice Laws of
the English Court of Appeal borrowed Pollock’s sobriquet for the
title of a public lecture in which he describes our lady of the
common law as a ‘hard mistress to please’.” Nor have the quasi-
religious connotations of the imagery gone unnoticed. Cardozo’s
speech was notably reproduced in the Catholic Lawyer. Our lady of
the common law is also the subject of an address by John Hu to
the American Guild of Catholic Lawyers in 1953 in which the
portrayal is somewhat more restrained. According to Hu, the
common law is like ‘a patient and kindly housewife who knows
how to make, stitch by stitch, a seamless tunic for you to wear’,8
the seamless tunic representing the continuity and coherence of
common law principles.

The depiction of the common law variously as a medieval
lady, beauty on a pedestal, incorrigible flirt, patient housewife,
and shrewd old lady may seem to capture a surprisingly diverse
array of images of femininity but the personification of law
and more particularly justice, as a woman is neither new nor
unusual. Indeed, Justitia or Lady Justice is perhaps the most
ubiquitous representation in legal iconography. While her
name and precise status may vary, Lady Justice is transnational,
transcultural, and transhistorical, as at home among the god-
desses of Ancient Greece as upon the rooftops of suburban
courthouses. Today Justitia may be found perched on or near
almost any place of law or government, whether the Old Bailey,
Dublin Castle, or Amsterdam Town Hall.” She almost invari-
ably carries a sword and scales, is sometimes blindfolded, and is

® B Cardozo, ‘Our Lady of the Common Law’ (1972) 18 Catholic Lawyer276;
originally delivered in 1928.

7 Lord Justice Laws, ‘Our Lady of the Common Law’ (Incorporated Council of
Law Reporting, 1 March 2012) <http://www.iclr.co.uk/images/iclr/documents/
201 1transcript.pdf> accessed 28 May 2012.

% J C H Hu, ‘The Natural Law and our Common Law’ (1954) 23 Fordham
L Rev 13, 30.

? For a comprehensive survey of images of justice, see ] Resnick and
D Curtis, Representing Justice: Invention, Controversy and Rights in City-States and
Democratic Courtrooms (New Haven: Yale University Press, 2010).
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often accompanied by additional objects including snakes, dogs,
books, skulls, and a variety of other things. Linda Mulcahy
explains the symbolic value of these props in the following
terms:

The sword depicts the power of the state, the scale the balancing of
right and wrong, the blindfold her impartiality, the book her associa-
tion with the written law, the lector rods are a Roman emblem, the
globe suggests her universality, the serpent is associated with evil and
provides a contrast with the friendship and loyalty of the dog, and the
skull represents human mortality from which justice does not suffer
because it is eternal.'’

While the image of justice as female is so prevalent as barely to
attract a glance and rarely any sustained reflection, the idea of
representing law in female form seems intuitively odd. After all,
for large parts of its history, law served as a bastion of male
privilege and female subjection. There is ample evidence, his-
torical but to some extent still current, of the collusion of law in
the support of a patriarchal social order in which women were
positioned as (at best) different from men and therefore occupy-
ing a separate social sphere, or (at worst) inferior and therefore
cast in the role of serving or amusing men or constituting objects
of their property. Upon marriage, women slipped below the
legal radar almost entirely: under the common law doctrine of
coverture, a wife’s personhood became legally absorbed in that
of her husband so that a woman’s entry into the married state
was tantamount to a form of ‘civil death’.

In legal education and practice, women have long been
positioned as outsiders. Until the late 19th and early 20th
century, they were completely excluded, legal knowledge and
practice evolving over centuries on the premise that law was an
unreservedly masculine enterprise. Even after securing entry
into the legal profession (in England in the early 20th century)
women were for the most part consigned to the margins of
legal practice, facing particular challenges in reconciling their

10 L Mulcahy, ‘Imagining Alternative Visions of Justice: An Exploration of
the Controversy Surrounding Stirling Lee’s Depictions of Justitia in Nineteenth
Century Liverpool’ (2011) Law, Culture and the Humanities 1, 12, n59.



