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INTRODUCTION

International financial law is a framework of rules, standards and practices that govern
international financial transactions and markets. The objective of this framework is to create
international financial order and stability. This order and stability have to be created in an
environment of national jurisdictions, each pursuing their own national interest and governance
standards, and is constantly threatened by the consequences of increasing globalization,
technological development and financial innovation. The framework and contents of this
textbook on international financial law comprise the following eight chapters covering the whole
range of law and practice of international financial transaction: international commercial loan
and loan agreement, syndicated loan, loan participation and assignment, project finance, asset
securitization, letter of credit, guarantee for international financial transaction, as well as legal
opinion for international financial transaction.

It is the intent of this textbook to provide a comprehensive view of the law and practice
related to international financial transaction, including but not limited to corporate financing and
banking practice as the subjects. Laws play a significant role in the successful operation of
international financial transaction. The relationship of law to financial transactions is an
evolving and diverse process entailing a rich matrix of private and public laws, of domestic
and international laws, and a mix of statutes, administrative regulations, and case law.V Laws
regulate financial behavior and transaction, which leads to a financial market that runs
efficiently. Laws also supply ethical standards and expectations, while providing rules of
conduct, measures to enforce those rules, and a means for settling disputes.? It is important
to note that without laws to govern the actions of participants involving international financial
transaction, the financial market would not be able to function effectively, and the financial
order would likely collapse. The recent financial crisis resulted in challenges for legislative
bodies and government authorities to modify financial laws, regulation and rules so as to
ensure stability of financial markets.? The essential relevance of private law aspects of
international financial transaction will be of great importance. Private financial and commercial
law aspects should be of increasing educational and practical importance in the teaching
courses of law school. However, one of the observations of this textbook is that the private law
dimension will have to be re-evaluated in the overall context of an expanding, interconnecting,

@ Joseph J. Norton, “International Financial Law”, An Increasingly Important Component of “ International
Economic Law” : A Tribute to Professor John H. Jackson, 20 Mich. J. Int’l L. 133, 136 (1999).

@ Other functions of law include peacekeeping; checking government power and promoting personal freedom
facilitating planning and the realization of reasonable expectations; promoting economic growth through free
competition; promoting social justice; and protecting the environment.

@ See Matthias Lehmann, The Role and Prospects of International Law in Financial Regulation and

Supervision, 13 (3) J. L E. L. 663, 663-682 (2010).



and converging regulatory framework for corporations, banks and financial transactions.

One mainline of this textbook is the law concerning international financing. Corporation
needs funds to run their business and banks provide divers financial services to their clients in
the financial market. Financing becomes the focus of intersection of demand of funding from
corporations and the financial services provided by banks.

Two essential participants of the international financing are corporations as borrowers,
and banks as lenders. Banks are active participants involving all kind of financial transactions.
It has become an important issue to protect the legitimate interests of both borrowers/
corporations and lenders/banks through legal instruments, mainly international commercial
loan agreement. This textbook refers divers rights and obligations of both borrowers/
corporations and lenders/banks in different situations and circumstances, depending on the
different forms of transactions of which the borrowers/corporations and lenders/banks involved.

Three kinds of funding activities are considered as major forms of international financial
transactions, which are commercial loan, multi-lenders loan and project finance. Chapter one
of this textbook begins with comments on commercial loan which is the basic form of loan
made by and between the corporation as borrower and bank as lender. As common practice,
corporation raises the necessary funds by way of commercial loans. The typical legal
aspects concerning international financial loan focus on loan agreement. While multi-lenders
loan issues which involves at least two or more lenders in international financing are subjects
of chapter two and chapter three. Chapter four of this textbook involves law and practice of
project finance which refers the financial transaction of which the major participants are the
banks and financial institutions as lenders and the project company set up by sponsor, as the
single borrower.

The fourth form of international financial transactions referred in this textbook is the asset
securitization, which constitutes the subject of chapter five.

Letter of credit is one of the forms of the international financing, and used frequently in
international sale of goods. Chapter six presents legal issues and practice of letter of credit.

Chapter seven concerns the guarantees for international financial transaction. Financial
transaction in the international arena involves an array of risks."” One of these risks arises
from variations in the legal landscape from one jurisdiction to the next.? Effective risk
appraisal and the formulation of risk-limiting strategies must take these variations into
account.? It is desirable, and probably possible, that the legal risks of the international financial
transaction are allocated and controlled by the arrangement of the mechanism of guarantee

@ See Virginia Haufler, Dangerous Commerce: Insurance and the Management of International Risk 4-6
(1997) (describing types and nature of international business risks) .

@ See generally Cynthia D. Wallace, Legal Controj of the Multinational Enterprise ( 1983 ) ( providing a
comprehensive treatment of the legal risks arising from doing business in multiple jurisdictions).

3 See Ralph H. Folsom, Michael Wallace Gordon & John A. Spanogle, Jr., International Business
Transactions § § 32.8-32.26 (2d ed.2001) (explaining the necessary understanding of and techniques for managing

risks associated with international transactions) .



and similar legal arrangement.

Chapter eight discusses legal opinion for international financial transaction, including
purpose of opinion, form and elements of opinion, liability of the opining lawyer, etc.

Although the general functions of laws appear to be simple, the interaction of laws and
financial transaction in the area of international finance is rather complex. During the
preparation of the course and manuscripts of international financial law at School of Law,
Shanghai Jiao Tong University since 2002, we have read and reviewed numerous references
published both in China and rest of the world. The footnotes of this textbook reveal the
selected cases, reports, papers, documents, articles and books published all over the world,
which rank among the most significant publications in this field over the past few decades, as
well as international conventions, international customs and practice, laws, regulations and
rules promulgated or released by divers international organizations, inter-government
institutions, sovereign legislators or government authorities in relevant countries.

This textbook puts aside general principles of the international financial law-more essential
and theoretical background of international financial law, and focus on the law and practice of
international financial transaction. Because of the limited teaching hours of a regular course of
international financial law in a semester, we have to make a rational choice between extent
and depth. We have selected the latter and prefer to focus on the more compact framework
of the course on law and practice of international financial transaction.

This textbook is the outcome of the Textbooks Project sponsored by Office of
Undergraduate Education, Shanghai Jiao Tong University. The research of this textbook is
supported by KoGuan Foundation. However, the views expressed in this textbook are solely
those of the author.

KoGuan Chair Professor Donggen Xu
KoGuan Law School

Shanghai Jiao Tong University
December 21, 2014
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