NEGOTIATING
AND
DRAFTING
SPORTS VENUE
AGREEMENTS

Peter A. Carfagna

WEST.




NEGOTIATING
AND
DRAFTING
SPORTS VENUE
AGREEMENTS

R rf grla i 1 '
Visiting Lect qﬁn' bz)r ‘Lmr; J h 53

Harvar Law hool g
A, | et
& 1 &

AMERICAN CASEBOOK SERIES"

WEST.

A Thomson Reuters business

Mat #41088163



Thomson Reuters created this publication to provide you with accurate and authoritative
information concerning the subject matter covered. However, this publication was not necessari-
ly prepared by persons licensed to practice law in a particular jurisdiction. Thomson Reuters
does not render legal or other professional advice, and this publication is not a substitute for the
advice of an attorney. If you require legal or other expert advice, you should seek the services of
a competent attorney or other professional.

American Casebook Series is a trademark registered in the U.S. Patent and Trademark Office.

© 2011 Thomson Reuters

610 Opperman Drive
St. Paul, MN 55123
1-800-313-9378

Printed in the United States of America
ISBN: 978-0-314-27148-8



West’s Law School
Advisory Board

JESSE H. CHOPER

Professor of Law and Dean Emeritus,
University of California, Berkeley

JOSHUA DRESSLER

Professor of Law, Michael E. Moritz College of Law,
The Ohio State University

YALE KAMISAR

Professor of Law, University of San Diego
Professor of Law Emeritus, University of Michigan

MARY KAY KANE

Professor of Law, Chancellor and Dean Emeritus,
University of California,
Hastings College of the Law

LARRY D. KRAMER

Dean and Professor of Law, Stanford Law School

JONATHAN R. MACEY

Professor of Law, Yale Law School

ARTHUR R. MILLER

University Professor, New York University
Formerly Bruce Bromley Professor of Law, Harvard University

GRANT S. NELSON

Professor of Law, Pepperdine University
Professor of Law Emeritus, University of California, Los Angeles

A. BENJAMIN SPENCER

Professor of Law,
Washington & Lee University School of Law

JAMES J. WHITE

Professor of Law, University of Michigan



Acknowledgments

I would like to take this opportunity to thank the many people who
made possible the publication of this third book in my “trilogy” of
Thomson Reuters Sports Law books. In particular, I would like to
thank my primary contact at Thomson Reuters, Staci Herr, for her
continuing support of my publication efforts. Without Staci’s guidance
and encouragement, I could not have accomplished the ambitious
three-book sports law “‘series” goal that I set out to achieve when I
began teaching Sports Law at Harvard Law School in 2007.

In turn, I would like to gratefully acknowledge the ongoing encour-
agement provided me at Harvard Law School by Dean Martha Minow
and Vice-Dean for Academic Programing, Andy Kaufman. Their unfail-
ing support of my ongoing efforts to expand the Sports Law curriculum
at Harvard, as I continue to offer the HLS students there innovative,
interactive Sports Law courses and clinical externships based on my 3
West/Thomson books, has been truly inspirational to me.

Finally, I would like to thank the many Harvard Law School
students who have taken my sports law courses each year, for motivat-
ing and challenging me to make each class more special than the last as
we continue to explore the multi-disciplinary bases or ‘“truths’ (‘‘veri-
tas”’) underlying current sports law principles—as well as, perhaps
more importantly, what those principles should be as they inevitably
evolve each semester. Specifically, my Teaching Assistants over the
past 2 years, especially Megha Parekh, as well as Matt Accornero,
Ashwin Krishnan and Liz Rich, deserve Sports Law ‘‘Hall of Fame”
inductions for being so thoughtful and creative in helping me turn
“Negotiating and Drafting Sports Marketing Agreements’” from an
HLS course into this book.

In closing, I truly hope that this unique publication will be helpful
to many future sports law students, as well as other sports law
instructors and practitioners alike.

iii



Table of Cases

References are to Pages

Board of Regents of University of Okla-
homa v. National Collegiate Athletic
Ass’n, 546 F.Supp. 1276 (W.D.OKla.
1982), 78

Cincinnati Bengals, Inc. v. City of Cin-
cinnati, 57 Ohio App.3d 122, 567
N.E.2d 284 (Ohio App. 1 Dist.1989),
22

Dewey Ranch Hockey, LLC, In re, 414
B.R. 577 (Bkrtcy.D.Ariz.2009), 28, 29

Fishman v. Estate of Wirtz, 807 F.2d
520 (7th Cir.1986), 22

Hecht v. Pro-Football, Inc., 570 F.2d
982, 187 U.S.App.D.C. 73 (D.C.Cir.
1977), 22

Indianapolis Colts v. Mayor and City
Council of Baltimore, 733 F.2d 484
(7th Cir.1984), 28

In re (see name of party)

Metropolitan Sports Facilities Com’n v.
Minnesota Twins Partnership, 638
N.W.2d 214 (Minn.App.2002), 29

National Football League, United States
v., 116 F.Supp. 319 (E.D.Pa.1953), 78

Twin City Sportservice, Inc. v. Charles
O. Finley & Co., Inc., 512 F.2d 1264
(9th Cir.1975), 91

United States v.
ing party)

(see oppos-




NEGOTIATING
AND
DRAFTING
SPORTS VENUE
AGREEMENTS



Summary of Contents

Page
AN O W DMEINTS wos s ssmmessssmemen s s e s e iii
TABEE OF DABES ..ocnnsiimssrssesmnammmsssrserrnm s s r e s st xi
Introduction - - oo 1
Chapter 1. Boilerplate Contracting Clauses ..............._. 3
Definition and Scope of the Deal ... 4
Breach and End-Game Provisions -................_.._______________ 9
Miscellaneous Clauses -« ... 14
Chapter 2. Stadium Lease Agreements........._..__ ... 16
Term of Lease - 16
Termination of Liease - -sossusmssemusarma i sesans 18
Rent . 18
US@S oo 20
Revenies s sessonsesrsasssursmmmrsess i s s Ao o S S me e 22
Repairs and Maintenance ... 24
Events of Default ... . 26
Force Majeure ... 27
No Relocation/No Move - 28
Remedies .- oo 29
Chapter 3. Naming Rights Agreements ......_...._._.._._.____ 35
Grant.of Naming Rights...c.cccccomnmnenasanaccsnsca . 36
Term and Payment ... 39
Naming Rights Benefits ... 41
Joint Logo/Change of Joint Logo ... 42
Service Mark and Trademark Grant of Rights -......_..._.._.______. 42
Termination .. 43
Actions at the End of Term ... 44
Insurance and Indemnification --......_......___.._____________________ 45
Assignment/Name Changes-----.........o........._________________ 45
Limit of Liability - . 46
Chapter 4. Presenting Sponsorship Agreements ........__ 51
Sponsor Benefits ... . 52
Payment Schedule and Term ... .. 54
EXCIUBIVILY -oesnessvnsinnammnnnnemssnmmmmnom oo cm e e asem e s e s o 55
Intellectual Property ... oo e cmmmeannmmnmnnmm e am 56
Assignment/Antiassignment ... 56



vi SUMMARY OF CONTENTS

Page
T erTNINAEION. - - - - e e e e 59
Post Expiration/Post Termination Rights--.......................... 60
Chapter 5. Media Rights Agreements ........................... 63
TTIBEIYL. - - «imeimmmimme i S S S i £ S i i it im e i 64
Rights, Duties and Obligations of Broadcaster -...................... 66
Rights, Duties and Obligations of Team -............................... 74
Ownership of and Rights to the Broadcast .. --.................._.. 76
Grant of Right to Use Name and Logo--------- oo 77
Representations and Warranties - .-~ 77
Chapter 6. Food and Beverage Rights Agreements....... 83
Pouring and Concession Rights ... 83
Advertising RIghtS - v crresrommvemscisesusmicninsswesaame secccaen e e 88
Sponsorship Rights ... 89
Breach oo 90
Expiration and Termination-........_......._________________ 91
Dispute Resolution ... 92
Chapter 7. Health/Medical Services Provider Agree-
ments ... 95
Sponsorship Package Benefits ... 96
Team Benefits. ... ... 99
Changes to the Sponsorship Package ..-.............__.._.._____.______. 101
EXCIUSIVALY rocorssemensssemmsnrne s snn s st s oo e 101
Intellecttial Property e cnnenne s o 102
Dispute Resolution - . 103
Chapter 8. Financial Services Provider Agreements.... 107
Sponsorship Package Benefits ... 108
Term 109
Exclusivity - oo 110
Termination - 111

Chapter 9. Sponsorship by a State-Operated Entity ... 117

Seonserslip BenElla. e s s 118
Compliance With Laws ... 120
Termination - oo o 122
Force Majeure ... 123
APPENDIR s ssssmsmmsmessssnasan e 129
ExniBiT 1 SPORTS FACILITIES MANAGEMENT AGREEMENT - - - - - - 130
ExHIBIT 2 SPORTS VENUE MARKETING AGREEMENT -« oo 181
ExuiBIT 3 SPORTS VENUE CONCESSIONS AGREEMENT -« -« oo 214



Table of Contents

Page

ACKNOWLEDGMENTS - - - -« o - o oo oo oot 1ii
TABLE OF CASES - - o e me e e e xi
INtrodUEEION --occmcoooooiosocsimssnmstos s s s ss se s an G S e s an 1
Chapter 1. Boilerplate Contracting Clauses .........._..____ 3
Definition and Scope of the Deal ... 4
DefINitionS - oo 4

4 =Y ¢ o 6
Payment - o 7
Intellectiial Properly . sesssmmmmmsammsammmssmnnssmssnassansss 8
Breach and End-Game Provisions ------oooooooooooooooo 9
Insurance/Indemnification ... ... 9
Force Majeure ..o ooooooco it 10
Termination - oo oo .. 11
Remedies/Limit of Liability ... 12
Assignment ... 12
Governing Law/Dispute Resolution --.........._....._.._.._._.____ 13
Miscellaneous Clauses -~ 14
Confidentiality -............ 14
Survival - 14
Integration ... 14
WalvVer oo 14
Severability -woevseser e o 15
Chapter 2. Stadium Lease Agreements.............____________ 16
Term of Lease - .- 16
Termination of Lease - -« 18
Rent .. 18
L 20
Revenues. ... 22
Repairs and Maintenance ... 24
Events of Default ... 26
Force Majeure ... 27
No Relocation/No Move - 28
Remedies. ... 29
Hypothetical EXercise -...-ccccocooooimamomio oo 31
Chapter 3. Naming Rights Agreements ... 35
Grant of Naming Rights ... . 36



viii TABLE OF CONTENTS

Page

Tern and Paymient. ... . ...cnseenmmiomssamsamemmasssams e saseanmusss 39
Naming Rights Benefits ... ... 41
Joint Logo/Change of Joint Logo- ... 42
Service Mark and Trademark Grant of Rights ................._.___. 42
Termination - oo oo 43
Actions at the End of Term ... 44
Insurance and Indemnification -............._._._.._____________ 45
Assignment/Name Changes ... 45
Limit of Liability ---- oo 46
Hypothetical Exercise - 46
Chapter 4. Presenting Sponsorship Agreements ......__.. 51
Sponsor Benefits ... 52
Payment Schedule and Term ... 54
Exclusivity ... 55
Intellectual Property ... 56
Assignment/Antiassignment ... 56
Termination ... 59
Post Expiration/Post Termination Rights-....._....._.____.._.._..____ 60
Hypothetical Exercise ---.o..oo.oo ... 60
Chapter 5. Media Rights Agreements ...._..__.._..__.__________ 63
Term - 64
Rights, Duties and Obligations of Broadcaster -............._._______ 66
Scope of the Broadcast ... 66
Simulcasting, Archiving, Website, Availability Post-Game 69
Equipment and Technical Support.....................__________ 70
Quality of Broadecast -~ - oo 70
Promotion of the Team and Team Sponsors -..........._...____ 72
Category of Exclusivity................_.._._______________________. 72
Advertising and Signage Package....................______________ 73
In-Facility Perks ... 73
Creative Marketing Strategies --.................___________________ 73
Rights, Duties and Obligations of Team -............___________________ 74
Broadcasting Team and Approval Rights ............___._______ 74
Commercial Inventory and Use of the Broadcast.............. 74
Advertising, Promotion, and Category of Exclusivity ....... 75
Non-Traditional Revenue ... ... .. 75
Access to the Facility and Personnel - 75
Effectiveness ... . 76
Ownership of and Rights to the Broadcast —.................._.______ 76
Grant of Right to Use Name and Logo............._.___.__._____.________ 77
Representations and Warranties ... 77
Hypothetical Exercise ... 79
Chapter 6. Food and Beverage Rights Agreements...... 83
Pouring and Concession Rights ..............._____ 83
Advertising Rights ... 88
Sponsorship Rights ... 89
Breach ... 90



TABLE OF CONTENTS ix

Page
Dispute Resolution - - oooooooe 92
Hypothetical EXercise --------oooooeme o 92
Chapter 7. Health/Medical Services Provider Agree-
ments .. 95
Sponsorship Package Benefits ... 96
Team Benefits. .. .- c:coscmemsmmmmmmsamionsmmmrs somsaman s s snss amsons 99
Changes to the Sponsorship Package ...~~~ 101
EXCIUEIVITY wemaoimmsmemmvssammmss s oo s s s 101
Intellectual Property - - - oo 102
Digpuate Resolution - cocicimmisinisnmcsnmoiem s s s s smman 103
Hypothetical Exercise ------...... . 103
Chapter 8. Financial Services Provider Agreements.... 107
Sponsorship Package Benefits ... 108
b 10 B P R Tt 109
EXCHSIVALY woscenermemmmm e e e, 110
Termination - 111
Hypothetical Exercise ---.-.oo.oooooooo 114
Chapter 9. Sponsorship by a State-Operated Entity -... 117
Sponsorship Benefits. ... 118
Compliance With Laws ... 120
Termination - o 122
Force Majeure —ccueoeomnsesne e s cesne e o 123
Hypothetical EXeTeige: - oo ocomovivsiminmnnsimasssssseassssmiznsasss 124
APPENDIX - - -« oot e e . 129
ExHIBIT 1 SPORTS FACILITIES MANAGEMENT AGREEMENT - - 130
ExHIBIT 2 SPORTS VENUE MARKETING AGREEMENT - - ccconemnemn- 181
ExniBiT 3 SPORTS VENUE CONCESSIONS AGREEMENT ----.__..__.. 214



Introduction

This book is the third book in my series of “Sports and the Law”
books, designed to compliment the other two.' Having previously
discussed the evolution of America’s three major sports leagues in
“Sports and the Law: Examining the Legal Evolution of America’s
Three Major Leagues” and athlete representation in ‘“Representing
the Professional Athlete,”” this book focuses on drafting sophisticat-
ed contractual documents for a sports venue owner/operator in the
Sports Law world. In particular, rather than negotiating and draft-
ing only particular clauses or the ‘“‘material terms” of an agree-
ment, a legal memorandum, or brief, as is done in the other two
books, this book challenges students to negotiate and draft the
entire agreement from beginning to end.

As such, this third book ‘“‘completes the circle’” begun by the other
two, thus equipping the reader to be a ‘“‘three-tool attorney,” able
to represent (1) a professional sports team (‘“‘Sports and the Law:
Examining the Legal Evolution of America’s Three Major
Leagues”); (2) a professional athlete (‘“Representing the Profession-
al Athlete”’); and now, based on this book, (3) the owner/operator of
a sports venue.

The venue-related agreements that will be negotiated and drafted
in this book will include a lease agreement between a municipality
that is constructing a new stadium/arena and the owner/operator of
a team that will play in the new venue (see Chapter 2). It will also
require the drafting of a ‘“naming rights” agreement for such a
venue (see Chapter 3), as well as a companion ‘‘presenting sponsor-
ship” agreement (see Chapter 4). Additional categories of sponsor-
ship for the owner of the team (or venue) will also be explored,
including media rights agreements (see Chapter 5), food and bever-
age rights agreements (see Chapter 6), the medical and financial
services categories (see Chapters 7 and 8, respectively) and lastly,
sponsorships by state-operated entities (see Chapter 9).

By drafting these agreements in seriatim fashion, students will
learn how “‘exclusivity’”’ will have to be offered in the foundational
sponsorship agreement categories, which, in turn, will limit the
“benefits” that will remain available to be offered in the remaining
categories of sponsorship. Students will also learn how to draft non-
exclusive category sponsorships for smaller dollar amounts, by

1. SPORTS AND THE LAw: EXAMINING THE ~ING THE PROFESSIONAL ATHLETE (West
LecaL EvoLuTtioN oF AMERICA’S THREE “Ma-  2009).
JOR LEAGUES” (West 2009) and REPRESENT-



2 INTRODUCTION

offering “‘softer’” in-kind incentives to such sponsors including, for
example, a variety of on-field and off-field corporate entertainment
opportunities for the sponsor and its employees/clients. Also, the
coordination of all such sponsorships with the team’s print/mul-
timedia advertising, as well as with the broadcasts of the team’s
games, will be examined. (‘“Exemplar’ Student Group responses for
each Chapter’s drafting exercise are set forth in the Teacher’s
Manual that accompanies this book.)

In general, this book will strive to create an environment in which
the students will be required to function as if they were members of
a major sports agency’s legal department or a law firm that
specializes in sports law. Students will have the opportunity to
explore and experiment with negotiating strategies as well, since
there is rarely one “right answer”’ in most situations. In so doing,
this book will better prepare students both for externship opportu-
nities while in school and sports-related employment post-gradua-
tion by allowing them to master the skills related to negotiating,
drafting, and analyzing the various moving parts of complicated
sports venue-related agreements.



Chapter 1

BOILERPLATE CONTRACTING
CLAUSES

This chapter introduces and outlines several essential ‘‘boilerplate’
clauses to be used across all types of agreements and in all of the
hypotheticals throughout this book. When going through the draft-
ing hypotheticals in the chapters that follow, students should refer
back to this chapter to ensure that they do not miss essential
clauses or elements of clauses presented here.

Contracts relating to the sports industry are often unique, particu-
larly because most are subject to rules implemented by the govern-
ing bodies of the sports league. Such contracts, however, will
usually still contain so-called ‘‘boilerplate’” provisions. Although
these clauses are often thought to be less meaningful parts of the
contract because they do not contain the heart of the deal terms,
the opposite is true; boilerplate provisions are so fundamental that
lawyers include them in most contracts.

Boilerplate provisions include those designating the location and
forum in which a dispute arising under the contract will be re-
solved, whether the parties must submit the dispute to an alterna-
tive dispute resolution process prior to or in lieu of litigation, the
law that will govern the dispute, the effect of the invalidation of a
portion of the contract, who has the right to amend the contract,
whether the contract has third party beneficiaries, and the like. For
instance, the terms set forth in the confidentiality and survival
paragraphs may be critically important when a team terminates an
agreement with one sponsor and seeks another sponsor in the same
product or service category; indeed, the team does not want pro-
spective sponsors to know the price paid by the original sponsor. If
the terms of the deal are confidential, then neither the team nor
the former sponsor can legally divulge the sponsorship fee paid, and
provided that the confidentiality clause survives the termination of
the original sponsorship agreement, its provisions will continue to

3



4 BOILERPLATE CONTRACTING CLAUSES Ch. 1

bind the parties. Without survival, confidentiality would last only
until the termination of the agreement, and the team would be
unable to keep a prospective sponsor from discovering the amount
of the past fee.

Boilerplate clauses should not remain identical across agreements;
they should be altered to fit the specific contractual relationship.
Termination and Remedies clauses, for example, will vary dramati-
cally across agreements; in a sponsorship agreement, a breach like
nonpayment will give rise to termination rights, whereas it might
not in a lease agreement. Furthermore, remedies will include the
right to injunctive relief in some cases, but not in others. These
distinctions are essential to the agreements; having a right to seek
an injunction is a very powerful equitable remedy that can be an
important way for a party to enforce its rights in certain agree-
ments, such as a lease agreement in which the city seeks to stop a
team from playing in another venue.

Perhaps most important to keep in mind when tailoring standard
clauses, as well as the other clauses of any sports-related agree-
ment, are the preexisting limitations on the team’s rights. The
teams are members of the larger leagues and are subject to league
rules, regulations, and standards. League constitutions, bylaws, and
other rules and regulations promulgated by the leagues may limit
the amount of indebtedness that a team may take on, who can hold
an ownership interest in the team, and the types of sponsors that
the team can engage.

The following section discusses clauses common to most contracts,
and, where appropriate, the ways in which these boilerplate provi-
sions may be altered to reflect the unique aspects of the sports
industry.

Definition and Scope of the Deal

Definitions

Although short and simple agreements usually define terms in
context, parties often include a separate section listing all defined
terms in longer agreements like lease or purchase and sale agree-
ments. This enables the parties to refer to complex concepts re-
peatedly without explaining a concept each time that it is ad-
dressed. This also enables lawyers to change material terms by
altering only the definition, rather than modifying the concept each
time it appears in the agreement. Often the parties’ names will be
defined terms, which allows parties to indicate which portion of
their entity or which persons associated with their entity intend to
be bound by the agreement. Other agreements incorporated by
reference may also be important defined terms.
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The critical defined terms will differ from deal to deal. For a lease
agreement, the definition of the ‘“‘Stadium Premises” or equivalent
term will dictate which areas the lessor and lessee own, operate,
and maintain. In a sponsorship agreement, the category for which
the sponsor obtains ‘“exclusivity’” is perhaps the most important
definition, and the most hotly debated deal point, within the
agreement. A broadly defined category gives the sponsor greater
freedom to exclude its competitors and to require the team to use a
variety of its product or services, whereas a narrowly defined
category may give the team the ability to economically exploit a
larger number of categories.

If a team grants Coca-Cola exclusivity within a category defined as
“All Beverages” without further defining the term ‘‘beverages,”” for
example, the team probably could not then contract with a different
company to provide beer or other alcoholic beverages. Terms not
otherwise defined in the agreement often take on their standard
meaning outside the context of the agreement, so “all beverages”
would be understood to include all drinks. Thus if the team grants
to Coca—Cola the ‘“All Beverages’ category, without a definition of
the type beverages the parties intend to both include and exclude, it
is likely that Coca—Cola could then claim that under the plain
meaning of the agreement, it alone owns the right to advertise and
sell all drinks, both alcoholic and nonalcoholic, in conjunction with
the team and at the venue.

Pouring rights are the right of a beverage company, the pouring
rights sponsor, to sell its beverages (or have them sold) in a given
facility. Exclusive pouring rights ensure that the pouring rights
sponsor is the only company, within its defined category of exclusiv-
ity, whose products will be sold, or “poured,” in the venue. Under
normal circumstances, either the team or the team’s landlord owns
the pouring rights of the facility. In the situation above, in which
Coca—Cola has exclusivity for ‘“all beverages,” Coca—Cola would
effectively own, or at least have leased, all of the pouring rights for
the facility. Coca—Cola, rather than the team itself, therefore, would
likely have the right to sell the pouring rights for alcohol, instead of
the team. If, however, the team sold Coca—Cola the exclusive rights
to a more narrowly defined category like ‘“‘nonalcoholic beverages,”
then the team would still have the freedom to contract with a
different sponsor for exclusivity and pouring rights in an alcoholic
beverages category.

In many sponsorship agreements, the definitions of ‘“Competitor”
and “Competitor Products” will be as important as that of the
category. The defined ‘“‘Competitor”’ and ‘‘Competitor Products”
terms allow the parties to draft exclusivity from two perspectives:
first, from the perspective of what is allowed under the agreement
(that is, the definition of the Sponsor’s ‘Products’ within the



