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‘[t would not be correct to say that every moral obligation
involves a legal duty; but every legal duty is founded on a moral
obligation’

LORD CHIEF JUSTICE COLERIDGE
in R v Instan [1893] 1 QB at 453
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Preface

Medical jurisprudence is something of a growth industry. The ethical
issues raised by new medical techniques, fanned by rapidly changing
public values, are matched in interest by the intense legal problems
they provoke. The whole basis of medicine and medical practice is
being questioned, patients’ rights are increasingly being regarded as
paramount and the scope of litigation is widening. At the same time,
philosophers, doctors and lawyers have become deeply concerned as
to the morality of medical progress; Departments of Bioethics have
sprung up in the United States and there are few British Universities
with medical schools which do not also have flourishing “Medical
Groups’ concerned with medical ethics.

Not surprisingly, there is a growing body of literature on the
subject, particularly in the United States. Much of this is, however,
concerned with what ought to happen rather than with what does
happen if a certain course of action is followed. We have tried in this
book to avoid excessive involvement in philosophical debate,
although we hope that the ethical implications of the subject are
adequately explored. We have concentrated on what the law is in
these matters; the ultimate test of a set of values is, for practical
purposes, whether they will or will not be acceptable when subjected
to legal scrutiny — for the law effectively represents the public
conscience.

The book is designed primarily for lawyers but we hope it will be of
equal interest to philosophers, doctors, politicians and, indeed, all
those concerned with the provision of health care. We have
concentrated on English law but we have taken account of Scots law
and of legal decisions from other parts of the Commonwealth,
notably from Australia and Canada where the medical profession
and the courts have been active in this field. We do not attempt to
discuss in detail the complexities of United States case law, although
we do refer to American decisions when they are useful in illustrating
a particular legal option. The United States experience in
medico-legal matters has been different in many respects from that in
Britain yet there can be no doubt that important lessons can be
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learned from what has happened there. Moreover, there is a strong
American influence on public attitudes in Britain.

A major problem is, however, that there is no definitive law in
many of the areas covered and, where this is so, it is possible only to
appraise the present situation and to predict the future. Our own
views in controversial areas will be apparent from the text and no
doubt they have been influenced by our religious backgrounds — one
in the Roman Catholic and the other in the Protestant tradition. We
hope, though, that this has not affected an objective presentation of
the core subject which is the interaction of the law and medical ethics.

We have received great help and encouragement from members of
the Faculties of Law and of Medicine in the University of Edinburgh
and we thank them all — anonymously because to do otherwise would
be invidious to some and might also imply agreement with views
which, we hasten to add, are our responsibility alone. The United
Kingdom law is, we believe, correct as of September 1982. Our very
special thanks go to Mrs E A MacDonald who has never flinched at
an awesome secretarial task and we would like to acknowledge the
unfailing courtesy and helpfulness of our publishers. Finally, it would
be appropriate to thank our students in the Honours Class in Medical
Jurisprudence who have kept us up to scratch in a way peculiar to
groups of interested and involved young lawyers-to-be.

JKM
RAMCcS
Edinburgh 1982
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