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Errors of Justice

In this book, Brian Forst takes a fresh new perspective on the assess-
ment of criminal justice policy, examining the prospect of assessing
policies based on their impact on errors of justice: the error of fail-
ing to bring offenders to justice, on the one hand, and the error of
imposing costs on innocent people and excessive costs on offenders,
on the other. Noting that we have sophisticated systems for managing
errors in statistical inference and quality control processes and no par-
allel system for managing errors of a more socially costly variety — on
matters of guilt and innocence — the author first lays the foundation
for a commonsense approach to the management of errors in the
criminal justice system, from policing and prosecution to sentencing
and corrections, then examines the sources of error in each sector,
the harms they impose on society, and frameworks for analyzing and

reducing them.

Brian Forst is Professor of Justice, Law and Society at the School of
Public Affairs, American University, in Washington, DC. He is the au-
thor of several books, including The Privatization of Policing: Two Views
with Peter Manning.
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Preface

Requiring students of criminal justice to learn the fundamentals of
statistical inference may or may not be good for them, but it surely
can enlighten the instructor. In searching for a way to motivate my
students to learn about Type I and II errors and the logic of statistical
inference, 1 have asked them whether they are concerned about er-
rors of inference made by police, prosecutors, juries, and sentencing
judges. It has struck me, in discussing these metaphors, that we have
a coherent, sophisticated, effective framework for managing errors in
statistical inference, but no such framework for managing errors in
the criminal justice system. The errors are not identical, to be sure,
but they are parallel. In both domains, some procedures tend to shift
errors, others either reduce or increase both sets of errors. We can ex-
amine the shifts in errors of inference in hypothesis testing that derive
from changes in the alpha level, but haven’t a clue as to the effect of a
change in the standard of evidence on corresponding errors of justice.
We haven't attempted even to ask. We know precisely how increases
in sample size reduce both Type I and II errors for given parameter
values, but we have no idea the extent to which DNA evidence simul-
taneously reduces the rate of erroneous convictions in homicide or
rape cases and increases the rate at which such crimes are solved. This
has to do largely with our inability to establish factual guilt, but inabil-
ity to know the truth has not prevented statisticians from developing
power functions and operating characteristic curves, tolerance tests,
and all the other useful components of our widely accepted system for
managing errors in statistical inference.

xiii



Xiv PREFACE

This book describes an inquiry into the prospect of developing a
parallel system for error management in the criminal justice system,
in a spirit akin to Walter Lippmann's observation, “The study of er-
ror is not only in the highest degree prophylactic, but it serves as a
stimulating introduction to the study of truth.”! At the very least, we
should be able to catalogue more systematically the nature and sources
of errors on both sides of the scale of justice and consider how they
may be affected by changes in rules and laws, policies and procedures.
We should be able also to examine more thoroughly than we have
prospects for borrowing from systems for managing errors in other
domains involving risk with often high stakes, including not only sta-
tistical inference, but quality control management, epidemiology and
health care systems, and financial portfolio analysis, so that we may be
able to better manage errors of justice.

Some of the more technical material in the text is likely to have
the approximate effect on the reader that discussions of Type I and
Type Il errors have on my students. I wish to assure the reader who has
difficulty with this material that it is not necessary to understand all
the specifics. I have attempted to present the essentials in a manner
that will leave all readers with a basic appreciation for and understand-
ing of the nature and sources of errors of justice and approaches to
minimizing their harmful effects on society. The technical material is
intended for the more technically oriented reader and is included to
deal with issues that are important to scholars and others who care
about certain details. I have attempted to speak to both audiences in
a single volume in a way that minimizes pain and suffering for all who
take the journey.

Errors of justice harm us all. They undermine trust, drain our re-
sources, create inequities, and restrict our freedom. They diminish the
quality of our lives. They warrant more coherent treatment than we

have given them.

! Lippmann, Public Opinion (1922, reissued by Touchstone Books, 1997), p. 256.
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CHAPTER ONE

The Problem

The logic now in use serves rather to fix and give stability to the
errors which have their foundation in commonly received notions
than to help the search after truth. So it does more harm than good.

— Francis Bacon (1620)

Introduction

Conventional assessments of the criminal justice system, its practices
and policies have long been afflicted by a serious blind spot. Schol-
ars and criminal justice practitioners typically assess justice policies
in terms of their effects on crime and recidivism rates, fear of crime,
equitability, costs, and levels of public satisfaction. These criteria all
have considerable merit and appeal, but the recent discovery of a
large number of death sentences imposed on innocent people' raises
fundamental questions about the comprehensiveness of conventional
assessments. This discovery appears to have done more to alter atti-
tudes and policies regarding the death penalty than all other empir-
ically based arguments against capital punishment, including the ab-
sence of systematic evidence of a deterrent effect and findings of racial
disparity in its application.? In 2003, outgoing Governor George Ryan

Berlow (1999) reports over 80 death row inmates released from prison since 1976,
having been found innocent, 1.3% of all death row commitments. In 2001, Supreme
Court Justice Sandra Day O'Connor cited 90 such releases since 1973. The num-
ber surpassed 100 by 2002 (Axtman, 2002). See also Ho (2000), Leahy (1999), and
Liebman et al. (2000).

The irrevocable nature of errors in the actual use of the death penalty sets those
errors apart from other errors of justice. In her 2001 speech on the death penalty,
Justice O’Connor emphasized this unique aspect of errors in the use of the death

"~



THE PROBLEM

commuted the death sentences of all 156 Illinois death row inmates
on the grounds that they had been sentenced under a system that was
“haunted by the demon of error.”

Errors of justice — both the errors of harassing and sanctioning in-
nocent people and those of failure to sanction culpable offenders —
do much more than undermine the case for capital punishment. They
shake the foundation of public confidence in institutions broadly re-
garded not long ago as trustworthy, if not sacred, built on sworn oaths
to uphold the law. In an era of considerable public cynicism of gov-
ernment authority generally, news of serious lapses in the workings
of our formal system of justice can accelerate the drive for people to
seek private remedies for protection and justice. Informal mechanisms
have always been the dominant form of social control in the United
States and elsewhere, but for serious crimes private alternatives to our
formal system of justice can be ineffective or counterproductive, and
highly unjust. Lapses in the public sector’s ability to respond effectively
to the crime explosion of the 1960s surely contributed to the paral-
lel explosion in private sector alternatives to crime prevention,® and
those alternatives have been a mixed blessing — not bound by the same
standards of screening, training, and professionalism as are officials of
justice, and largely unavailable to the poorest and most crime-ridden
neighborhoods, those with strong claims to the highest priority need
for protection.

Perhaps the most glaring shortcoming of conventional systems for
assessing criminal justice policies is that they have been disassociated
from the larger and more profound concept of legitimacy. Legitimacy

penalty: “the system may well be allowing some innocent defendants to be executed”
(Lane, 2001). By contrast, life sentences without parole are far more pervasive than
executions, and errors in the use of a sanction that condemns an innocent person to
live and eventually die in prison may be viewed as equally irreversible and often no
less harmful.

Ryan had put a moratorium on the use of the death penalty in Illinois three years
earlier, with the same essential justification: “I cannot support a system, which, in its
administration, has proven to be so fraught with error and has come so close to the
ultimate nightmare, the state’s taking of innocent life. Thirteen people have been
found to have been wrongfully convicted” (Ryan 2000).

The ratio of private security personnel to sworn police officers tripled from 1970 to
1990. Shearing and Stenning (1981), p. 203; Cunningham and Taylor (1985), p. 112;
Mangan and Shanahan (1990); Forst and Manning (1999), p. 16.



WHAT IS AN ERROR OF JUSTICE? 3

is essential to a well-functioning, citizen-supported criminal justice sys-
tem, and while it involves matters other than errors of justice, it is
largely about the processes that serve to minimize both types of jus-
tice errors.

It seems more than worthwhile to attempt to gain a sense of the
likely effects of basic policy changes on two fundamental aspects of
the legitimacy of the criminal justice system: the ability of those poli-
cies to bring offenders to justice and the ability of the policies to protect
the rights of all citizens and minimize costs on innocent people. Such
inquiry is likely to accomplish two useful objectives. First, it offers an
important complement to conventional frameworks for assessing the
criminal justice system, such as crime, recidivism rates, and cost. Sec-
ond, it is likely to contribute more reliable and balanced knowledge
of our ability to manage errors of justice than the sensational accounts
of innocent people released from death row following the discovery of
exculpatory DNA evidence and the equally sensational episodes that
emerge from time to time in popular media accounts of dangerous
people committing heinous crimes following lapses in mechanisms for
bringing them to justice in prior cases. Political grandstanding has
not infrequently followed such sensationalism. Prominent examples
of victims whose names have been attached to legislative proposals
for tougher sanctions include Megan Kanka (New Jersey, 1994), Polly
Klaas (California, 1993), and Stephanie Roper (Maryland, 1982).

What Is an Error of Justice?

In general parlance, errors of justice are taken to mean errors in the
interpretation, procedure, or execution of the law — typically, errors
that violate due process, often resulting in the conviction of innocent
people. In this book, we borrow from the perspective of welfare eco-
nomics, using the notion of social costs® as the basis for defining errors
of justice and assessing their consequences.® Thus, an error of justice

5 Social costs, which include the costs of both crime and sanctions (Cook 1983; Cohen

‘ 2000), are discussed more fully in Chapter 5.

¥ The framework is consistent also with Herbert Packer’s (1968) conceptualization of
the due process and crime control models for assessing criminal justice sanctions.



