A el _
| _ e B D NS
| !
_
7 I
| ~ e g ’
AP SR
% W ) |
P - "
AR L N
| ﬁ L7 e
| ol .
{ _ s ¢ >
) , o il e &
| By | |
| | SR S o
_ H
|




The law of
international organisations

N. D. White

Manchester University Press
Manchester and New York

distributed exclusively in the USA by St. Martin's Press



Copyright © N. D. White 1996

Published by Manchester University Press
Oxford Road, Manchester M13 9NR, UK
and Room 400, 175 Fifth Avenue, New York, NY 10010, USA

Distributed exclusively in the USA
by St. Martin’s Press, Inc., 175 Fifth Avenue, New York, NY 10010, USA

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging-in-Publication Data
White, N. D., 1961-
The law of international organisations / N. D. White.
p. cm.—(Melland Schill studies in international law)
Includes index.
ISBN 0-7190-4339-5 (hc.)—ISBN 0-7190-4340-9 (pbk.)
1. International agencies [. Title. Il Series.
JX1995.W483 1996
341.2—dc20 9616159

ISBN 0 7190 4339 5 hardback
07190 4340 9 paperback

First published 1996

00 99 98 97 96 10987654321

Typeset in Great Britain

by Northern Phototypesetting Co Ltd, Bolton
Printed in Great Britain

by Bell & Bain Ltd, Glasgow



International law from MUP

The Melland Schill name has a long-established reputation for high standards of scholar-
ship. Each volume in the series addresses major international-law issues and current
developments. Many of the previous volumes, published under the name ‘Melland Schill
Monographs’, have become standard works of reference in the field. Interdisciplinary
and accessible, the series is vital reading for students, scholars and practitioners of inter-
national law, international relations, politics, economics and development.



Melland Schill Studies in International Law
Series editor: Dr Dominic McGoldrick
A. P. V. Rogers
Law on the battlefield
Asif H. Qureshi
The World Trade Organization: Implementing international trade norms

Melland Schill Monographs in International Law
Series editor: Gillian White
I. M. Sinclair
The Vienna Convention on the Law of Treaties
R. B. Lillich
The human rights of aliens in contemporary international law
E. R. Cohen
Human rights in the Israeli-occupied territories
A. Carty
The decay of international law?
N. D. White
The United Nations and the maintenance of international peace and security
J. G. Merrills
The development of international law by the European Court of Human Rights
J. G. Merrills
Human rights in Europe
Wayne Mapp
The Iran-United States Claims Tribunal: the first ten years
N. D. White
Keeping the peace: the United Naitons and the maintenance of international peace
and security

Studies in International Law
Series editors: Vaughan Lowe and Dominic McGoldrick

Gamani Corea
Taming commodity markets: The Integrated Programme and the Common Fund
in UNCTAD

Philippe Sands
Principles of international environmental law I: frameworks, standards and
implementation
Philippe Sands, Richard Tarasofsky and Mary Weiss (eds)
Principles of international environmental law II: documents in international
envirbnmental law
Philippe Sands and Richard Tarasofsky (eds)
Principles of international environmental law HI: documents in European Community
environmental law



Series editor’s preface

In the twentieth century much of international diplomacy, and in turn, interna-
tional law, has been developed in the context of international organisations. Given
the undisputed importance of international organisations there are suprisingly few
contemporary monographs that deal with them on the basis that there is a general
body of law applicable to them. This book is therefore a welcome addition to the
Melland Schill series. It cleverly blends complex theories with an extensive
account of practice. It manages to present the functioning and operation of inter-
national organisations in an interesting and accessible manner. Debates over com-
petence and decision-making procedures often appear abstract and formalistic —
‘lawyers’ law’. However, they reveal much about the constitutional structure of
international society and its direction.

Dominic McGoldrick,
International and European Law Unit,
University of Liverpool
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Preface

Inter-governmental organisations appear to be a central component of modern
international society. The sheer number, variety and complexity of these institu-
tions create an impression of chaotic activity, sometimes of immense importance,
sometimes of profound impotence. Organisations can act in a governmental
capacity; on other occasions they resemble the simple diplomatic conferences of
the nineteenth century, with the result that some organisations challenge the
supremacy of the nation State, others simply facilitate the continued dominance
of the established international actors.

One way of trying to make sense of the legal and political evolution of inter-
national organisations is to assess the various approaches to international order.
Although such a theoretical analysis can be seen as abstract, it has immense prac-
tical implications in that these approaches each have a shaping effect on the devel-
opment of the personality, powers and practice of international organisations; this
is primarily because they reflect the various political philosophies of the States
represented in these institutions. The current prevalence of one approach to the
status and role of organisations is mainly explained by the ideology of the domi-
nant group of States in the international order. However, it is unlikely that one
single approach can explain the legal and political development of institutions due
to the fact that historically each organisation will have been differently influenced
due to the changing geopolitical shape of the world. In addition, there are often
quite wide variations in approach within what are sometimes only temporary
groupings or alliances of States, for instance between the revolutionary and Marx-
ist approaches of the Non-Aligned and Socialist States united during the 1960s
and 1970s; or between the functionalist, rationalist and realist approaches of
Western States. Furthermore, account must be taken of approaches which chal-
lenge the established State-centred orthodoxies, for instance the critical approach.
In some ways the critical arguments for a more just and equitable approach to
world order accord with the agendas of non-governmental organisations,
although a detailed account of the influence of these organisations is beyond the
scope of this book.

These different approaches are used throughout this book in an attempt not
only to explain the political shape of international organisations, but also to clar-
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Preface

ify often obscure doctrinal debates about the legal nature and attributes of institu-
tions. In other words, the law of international organisations, concerning issues
such as legal personality, voting, suspension, powers, and decision-making
capacity, is not simply described in formal terms because that does not fully
explain the development and content of the law. Furthermore, as these organisa-
tions expand their competences, there is an inevitable clash between organisa-
tions of different types, reflecting different approaches to world order, principally
between universal, regional and functional organisations. The current institu-
tional structure of the international legal and political order is discussed in order
to provide an assessment of how problems of overlap and supremacy are dealt
with in law and in practice.

The powers and practice of organisations in the areas of trade and economic
matters are not the subject of separate treatment, but are dealt with throughout the
book. However, three areas of substance are discussed, namely: collective secu-
rity, human rights, and environmental matters, in order to assess the impact of
international organisations in developing, supervising, and perhaps enforcing,
laws in these areas. These chapters not only provide an analysis of organisational
powers and practice in areas of fundamental importance, but help to clarify
aspects of the legal and political attributes of institutions, and the division of com-
petence between them.

N. D. White
Nottingham
August 1995
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Theories of international organisation

International lawyers tend to define and describe international (here meaning
inter-governmental) organisations in a narrow, formalist or ‘black letter’ fashion.
Professor Virally, for instance, gives us the following working legal definition of
an international organisation:

... an organization can be defined as an association of States, established by agree-
ment among its members and possessing a permanent system or set of organs, whose
task it is to pursue objectives of common interest by means of co-operation among
its members.

Such an approach then leads to an analysis of the various aspects of the definition
— the inter-State nature of international organisations, ‘their voluntaristic basis,
their possession of a permanent system of organs, their autonomy and their co-
operative function’,' followed by attempts to assess each international organisa-
tion in terms of its ‘fit’.

Such descriptive analyses help to give an understanding of the legal nature and
legal functions of an organisation, but they fail to provide either a systemic or
contextual understanding of international organisations. International organisa-
tions have evolved in terms of their legal powers and functions because they are
part of a wider economic and political system. Indeed, if one takes a traditional
Marxist approach to law, the whole legal ‘superstructure’ of norms and institu-
tions are simply a product of the changing economic and technological conditions
in international society.? Marxism too can be accused of being far too narrow with
its simple instrumentalist approach. It can be argued, for instance, that law does
often have a determining effect and that it is simply not a reflection of the mate-
rial base.’ The point is that international organisations need to be examined,
whether for legal, economic, or political reasons, in their wider context. In this,
the system theories of the political scientist can be of value. This can take the form
of either macro-analysis, helpfully defined by Professor Abi-Saab as consisting of

efforts ... to explain alterations in the structures and functions of the international

organization by changes in the international system. This can be viewed in two ways:
either the international organization is considered a system and the international
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The law of international organisations

system is looked on as its environment; or the organization is considered an element
(actor or subsystem) of a broader set, the international system.

Or micro-analysis which views the international organisation itself as the system
to be analysed. The purpose, in this chapter, will not be to undertake a pure sys-
tems analysis of international organisations, but to take the approach into account,
and analyse the various theories concerning the structure of the international
system.

The idea behind this chapter will be to give the reader a conceptual and con-
textual framework which can be used to analyse the substantive workings of inter-
national organisations. This will entail an examination of the narrow functionalist
approach taken by the World Court in its judgments (for example in the Repara-
tion case — see below), to the wider functionalism of David Mitrany, as well as the
other main evolutionary approach to world order — rationalism. The more overtly
politicised revolutionary, realist and critical approaches will be considered.
Pieces of evidence gleaned from the practice of international organisations will be
given, but the emphasis will be on the theoretical rather than the practical, the aim
being to assess the relative value of these approaches, particularly in providing an
explanation for the recent, somewhat frenetic, activity of international organisa-
tions.

Functionalism

Functionalism, that is, an analysis of the international system, its actors and
norms, in terms of the areas of co-operation needed to make the system work at
various levels of efficiency or justice, takes on many forms from the relatively
narrow legal approach to interpreting the constitutions of international organisa-
tions, to the much wider political theory which looks at how the system works and
how it may develop.®

The International Court of Justice’s advisory opinion in the Reparation® case
embodies the narrow legal approach to functionalism. The Court, in opining
whether the United Nations had the capacity to bring an international claim in the
name of the Organisation for the death of one of its agents, stated that

Throughout its history, the development of international law has been influenced by
the requirements of international life, and the progressive increase in the collective
action of States has already given rise to instances of action upon the international
plane by certain entities which are not States. The development culminated in the
establishment in June 1945 of an international organization whose purposes and prin-
ciples are specified in the Charter of the United Nations.

As will be seen, this bears a resemblance to the functionalist approach of the poli-
tical scientist, who sees increased State co-operation in the performance of cer-
tain functions as part of the development of the international order. However, the
Court’s approach is not truly that of the political scientist, at least the macro-ana-
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