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Preface

Thank you for buying this book.

The CrunchTime Series is intended for people who want Emanuel quality, but
don’t have the time or money to buy and use the full-length Emanuel Law Out-
line on a subject. We’ve designed the Series to be used in the last few weeks
(or even less) before your final exams.

This book includes the following features, most of which have been extracted
from the corresponding Emanuel Law Outline:

Flowcharts — We’ve reduced most principles of Contract law to a
series of 16 Flowcharts, created specially for this book and not pub-
lished elsewhere. We think these will be especially useful on open-
book exams. The Flowcharts begin on p. 1.

Capsule Summary — This is a 96-page summary of the subject.
We’ve carefully crafted it to cover the things you’re most likely to be
asked on an exam. The Capsule Summary starts on p. 41.

Exam Tips — We’ve compiled these by reviewing dozens of essay
and multiple-choice questions asked in past law-school and bar exams,
and extracting the issues and “tricks” that surface most often on the
exams. The Exam Tips start on p. 143.

Short-Answer questions — These questions are generally in a Yes/No
format. In the case of the present Contracts volume, they’ve been
adapted from the Law in a Flash flash-card deck on Contracts. (We’ve
re-written most answers, to better mesh with the Emanuel outline’s
approach). The questions start on p. 209.

Multiple-Choice questions — These are in a Multistate-Bar-Exam
style, and are taken from a book also published by Aspen Publishers
called the Finz Multistate Method. They start on p. 265.

Essay questions — These questions are actual ones asked on law
school exams. They start on p. 291.

We hope you find this book helpful and instructive. Good luck.

Steve Emanuel
Larchmont, NY
September 2010
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FLOWCHARTS

Figure 1-1

Analyzing Contracts Questions

Use this chart to help you spot issues when analyzing any contracts exam question. Skim the questions
along the far left for the general issues, and follow the body of the chart where needed for more detailed

analysis.

Is there a contract
("K)?

Is there a valid offer?

I

Yes

v ¥

Is there a valid
acceptance? '

Yes

'

There is probably no
K. Determine whether
party can sue in
quasi-contract, and if
so, what the
damages should be. 3

No
I

Is there
consideration? 2

No—»

——— Continue Analysis ——

r
|
|
|
|
|
|
|

v

Is this the type of promise that

would be binding without
consideration? *

i

Yes

There is a K.

What are the terms of the
K?

Do the terms of the

acceptance vary from Yes

If K is for sale of
goods, go through
"Battle of the

the offer?

|
No i
L ’Contlnue

-

Is a party trying to
introduce evidence to

Forms" analysis. 5 If
not, discuss "mirror
image" rule.

Apply the parol

either supplement or Yes
contradict a written
contract?
| _
N+o Continue

Is there an issue of
interpretation
of the K? 7

evidence rule. ¢

Apply "maxims of
interpretation.” 8

See footnotes after 3rd page of chart.

Continue on next page

v
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Continued From
Previous Page

Figure 1-1

Analyzing Contracts Questions (cont.)

Do the facts involve any
warranties?

!

o

Check for issues of

Yes

Be sure to
check for
issues of both

[
|
Does the K |
involve more assignment and Continue express and
than two Yes delegation, as well as ! implied
parties? third-party beneficiary | warranties.
' issues. |
No . .
i __ Continue
T K is generally
Can the K be _ Does the Statuteof | Yes—— unenforceable
enforced? Frauds apply?? unless there is
‘ a writing.
No
Is the K void or voidable
s P ) o e
unco,nscionability/ K of ' —Yes If it is voidable part); SOV ERsigas
adhesion, or capacity (i.e has the optio,n to sywayiby:s mik in
infar;ts or mental o cancel the K. quaskcontrast?
incompetents)? y
[ [
No Yes
v
Is a party discharged from
the duty to perform as a Skip to the
result of impossibility, [—Yes Ke;::::::tdbe "Remedies"
impracticability or ' section of
frustration? chart.
[
No
.‘ .
Avre the obligations under e Have the condition(s) been
tzz:;;xg;: - YeS™ sither satisfied or excused? 10
- T
No No End of
analysis.
Yes
e Contlntige4 The Kis The Kis
ontinue=<  enforceable. unenforceable.
i

Has there been
a breach?

Has the contract

Yes

No breach.
Neither party is

been
discharged? "

See footnotes after 3rd page of chart.

|

No

entitled to any
damages. 2

\—v Continue on Top of Next Page
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Figure 1-1
Analyzing Contracts Questions (cont.)
The non-
breaching party
Continued From Has a party committed a total / is entitled to

Previous Page material breach? 3

v

Has one party committed a
partial breach? 4

T Yes__

No
_____________________ SRR .......oco .
| _ -
| T
i "
What remedies | = |
are available to Are any equitable remedies
the plaintiff? appropriate under the facts? 5

Yes

Is the contract one for the sale of
goods?

Yes

v

Is the plaintiff entitled to
expectation ("benefit of the
bargain") damages?

———Yes

No

s

Yes

Is the plaintiff entitled to reliance
damages? 7

No

The plaintiff
may be
entitled to
restitution
damages '8

See footnotes on next page

Yes

’Contlnue’

cancel the K,
and to recover
damages. /

The non-
breaching party
may not cancel
the K, but may
recover
damages.

Continue

Determine
which equitable
remedies

apply.

Apply UCC
damages for
sales
contracts. '8

Be sure to analyze
plaintiff's duty to
mitigate. Include

incidental and
consequential
damages, if
appropriate.

Continue

v

Remember that the
defendant may also be
entitled to offsetting
damages, on a counterclaim
(even if plaintiff substantially
performed but committed a
minor breach)
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Notes to
Figure 1-1 (Analyzing Contracts Questions)

' Acceptance can be either by performance (in
unilateral contract) or by promise to perform (in
bilateral contract).

2 Check for both the "bargain" and "detriment"
elements. See also the "Consideration" flow
charts, Figs. 3-1 through 3-4.

3 But even in the absence of a specific valid
offer and/or acceptance, consider the
possibility that the parties' later actions may
have recognized the existence of a contract, in
which case the court will enforce that contract.

4 See Figure 4-1 for "Promises Binding Without
Consideration" flow chart.

5 See Figures 2-3 and 2-4 for "Battle of the
Forms" flow charts.

6 See Figure 6-1 for "Parol Evidence Rule" flow

chart.

Your answer will be "yes" if a party is trying to

show the meaning of a term contained in the

writing.

8 See Ch. 6, V(B). Remember that if the conflict

concerns the meaning of a key term, it may be

that there was no "mutual assent" and
therefore no contract.

See Figure 9-1 for "Statute of Frauds" flow

chart.

'© Check for: (1) "substantial performance"” of the
condition (that's enough, if the condition is
constructive rather express) or (2) facts that
show that the condition has been waived or
otherwise excused (that's enough, for either
express or constructive condiitions).

""Your answer will be "yes" if, for example,

there has been a rescission or an accord
and satisfaction.

12 Check for the possibility of a non-contractual
restitution or reliance award (common where
the contract was discharged for impossibility,
frustration, etc.)

3 Your answer will be "yes" if a party has not
substantially performed her obligations. Be
sure to include cases of anticipatory
repudiation here.

™ Your answer will be "yes" if a party has
substantially performed, but nonetheless
failed to comply perfectly with the contract's
requirements. In that case, the other party will
be entitled to damages to compensate for the
non-conformity.

5 See Ch. 10, sec. XIIl. See also Figures 10-1
and 10-2 on Damages in Sales Contracts
Under the UCC.

'® These include specific performance and
injunctions. Equitable remedies are rare in

contracts cases. They are used most often in
land sale contracts, and occasionally for sales
of unique goods.

This will be the most common form of
damages in: (1) suits brought on the contract,
where the plaintiff's lost profits (expectation
measure) can't be shown with sufficient
certainty; and (2) suits brought in quasi-
contract.

Restitution is used most often to prevent
unjust enrichment, including cases in which
both parties have been discharged (e.g.,
cases of impossibility or frustration).

18
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Figure 2-1

Offer and Acceptance #1

(The Offer)

A valid offer is one that instills in the offeree the power to enter into a contract simply by making his
acceptance. Use the chart below to help determine whether or not there is a valid offer under your
facts. (The chart uses the word "offer" to refer to expressions that may or may not be true offers.
Where an expression is a true offer — i.e. a statement that if accepted will automatically form a contract

— the chart calls that expression a "valid" offer.)

IS THERE A VALID OFFER?
To find out, start here

Was the offer Does the offer express the Does the offer contain a
offeror’s opinion, rather statement of future

"}12:;" No=—— than her promise or No——" intentto enter into a

’ commitment to be bound? 2 contract?
I
Yes Yes '
< No
es
Offer is not v
valid if offeree )
Knew or Offer is not Was the offer made via
should have valid. an auction? 3
known it was a
joke. ‘
Yes No
| Yes ‘

An auction . / Would the offer
"without reserve" Was the item objectively be considered
is an irevocable , putup for b'i_f’? . merely an invitation to

offer to sell the No with reserve"? bid or to begin
goodstothe /eI negotiations?5
highest bidder. /
/N° Yes

Offer is not valid

Is the offer an Is the offer a price unless the invitation
advertisement? [* No quote? P to bid contains

language committing

. the inviter to award

Yes the contract or sale

Yes

Offer is not valid
unless the ad
expresses a
commitment to sell a
particular number of
units or to sell items
in a particular
manner.

Offer is probably valid
if and only if it: (1) is
addressed to a specific
individual; (2) makes clear
the quantity in question;
and (3) doesn't reserve to
the quoter the power to
close the deal. ¢

to the highest
bidder.

Offer is most
likely valid.

See footnotes on next page
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Notes to
Figure 2-1 (The Offer )

' This flowchart (and Figs. 2-2 through

2-5 below) will help you determine

whether a contract can be based on the

parties’ respective offer and

acceptance. However, keep in mind that

sometimes the parties never make a true

"offer" and/or a true "acceptance," but a

contract is created anyway by their conduct.

For instance, several UCC provisions allow

the court to find a contract based solely on

the parties’ conduct. See Ch. 2, V(I).

For example, a surgeon's statement, "If |

operate, it will take about four days for the

boy’s hand to heal" is an opinion, not a

promise. See, e.g., Hawkins v. McGee.

3 This and the two succeeding auction-related
boxes assume that you're analyzing whether
the seller has made an offer. If you're

N

4

5

analyzing whether a bidder (would-be buyer)
has made an offer, the general rule is that
the bidder has the right to withdraw his bid at
any time before the gavel goes down.
Therefore, the mere act of bidding involves no
commitment and thus no valid offer.

"With reserve" means the auctioneer can
withdraw the goods without consummating the
sale to any bidder.

For example, "l would consider $50 for this
necklace" is an invitation to begin
negotiations, not an offer.

An example of (3) might be a statement in the
quote, "All orders are subject to seller's home-
office approval." See Ch. 2, llI(D), et seq.

for more factors concerning quotes.
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Figure 2-2
Offer and Acceptance #2
(The Acceptance)

In order for an acceptance to be valid: (1) it must be made to someone intended by the offeror to have the
right to accept; and (2) it must become effective during the time in which the offeree still has the power to
accept. Use the chart below to help figure out whether your facts fit these requirements. '

IS THERE A VALID
ACCEPTANCE? Did offeree Does the
accept by doing acce
ptance vary
Start hore the requested_ from the offer by
v performance (if Yes— | either adding

Was offeree Did offeree offer was for e terms or

someone know of the | Yes| unilateral K), orby changing terms? 5
who had the |Yes-»| offeratthe —— making the

right to time she req.uested promise Yes

accept? 2 accepted? 3 (if offer was for

bilateral K)? ¢ Under common law "mirror

image" rule, the "acceptance"
is really a rejection and counter
offer. But under modern (Rest.
__» 2d) view, proposed changes or
No additions do not invalidate the
acceptance unless acceptance
is made conditional on offeror's
assent to the new terms. &

NoJ

No Is the
proposed
contract for the
sale of goods?

\

is not valid.

Yes
¥

The acceptance is effective, even
though it adds or changes terms,
unless the acceptance is expressly

At the moment
°°"‘|"“‘°_ ~| acceptance became

made conditional on the other
party's assent to the changes (in
which case the "acceptance” is a
counter offer). 7

E_, effective, was the
offer still in effect? &

Yes
pcceptance | Not Sure
is valid. ® I
Was the offer / il;c::r ?al;;!e
Yes irrevocable up )

to the moment of

No acceptance? 1°
L
No— [  Didofferee
Did the contract make a pre-
become illegal Acceptance
after the offer was Yes is not valid. You fe(jz:‘::::ﬁ
proposed? counter offer? '
Y I
N’o Yo Yes Yes es No
| v
Did a condition of Did either party die Did offeror .
acceptance under or become make a pre- D'ld loo rg:ch time
the terms of the  «—No— incapacitated after «—No—{ acceptance |+ No— atl':seff twezn
offer fail to occur the offer but before revocation of © ofter ag 12
prior to acceptance? the acceptance? 4 the offer? 13 accepiance

See footnotes on next page
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Notes to
Figure 2-2 (The Acceptance)

' In addition to the requirements stated in the
flowchart, the acceptance will not be valid if: (1)
the deal is void for indefiniteness; or (2) the

parties have had a fatal misunderstanding about a

key term. See Ch. 2, sections VIII and IX,
for further discussion of these
issues.

2 Use an objective test to determine whether the
offeror meant for the person in question to be able
to accept.

3 Use an objective test to determine whether the
offeree had knowledge. His subjective knowledge
is not relevant. Note however that "standing offer"
rewards offered by governmental bodies do not
require advance knowledge. See Ch. 2,
IV(C)(2)(a).

4 If it is unclear whether the offer is for a unilateral
or bilateral contract, acceptance can be either by
performance or by promise to perform. ( Example:
A buyer's order for goods can usually be accepted
either by shipping or by promising to ship.)
Remember that acceptance can be implied
through the offeree’s actions (e.g., keeping
goods), under the objective theory of contracts.
Also, make sure the method of acceptance (e.g.,
phone, mail, etc.) is as allowed by the offer — the
offeror is "master of his offer" in this sense.

5 This question assumes that the terms of the
"acceptance” correspond closely enough to those
of the offer that it's fair to say that there's been
"mutual assent," i.e., a "meeting of the minds." If
the two diverge so much that there's no mutual
assent, then under both the UCC and the modern
approach for non-UCC cases, the "acceptance” is
not valid, and is at most a counter-offer.

6 See Rest. 2d, §§ 59 and 61, and V(N) of this
chapter.

7 See Figures 2-3 and 24 for UCC "Battle of the
Forms" issues, then return to this chart for further
analysis.

8 Determine when acceptance became effective by
referring to Figure 2-5, "The Mailbox Rule" flow
chart.

° But see Note 1, supra.

0 Note that an offer is still revocable even though it
contains language like "l will hold this open for two
weeks." True irrevocable offers include option
contracts and "firm offers" by merchants under the
UCC.

Also, offers can become temporarily irrevocable
as a result of the offeree’s part performance or
detrimental reliance. See Ch. 2, VI(J).

For instance, sub-contractor bids are usually
considered irrevocable during the reasonable time
necessary for the general contractor to obtain the
job and then accept the sub-contractor’s bid.

" Rejection or counter offer will not terminate the
power to accept if offeror specifically indicates that
the offer still stands, or if offeree says that
although he does not now intend to accept he
wishes to consider the offer further. See Rest. 2d,
§§ 38(1) and (2).

12 |f offeror did not set a time limit, a "reasonable”
time limit will be implied. Also, a late acceptance
can be treated as a counter offer which the
original offeror can then accept or reject.

3 See Ch. 2, VI(G), for a discussion on revocation.
Note that option contracts are irrevocable offers,
even if the offeror purports to revoke.

4 See Ch. 2, VI(H), and Rest. 2d, § 48.
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Figure 2-3

Battle of the Forms (Part))

Use this chart when the offer and acceptance for the sale of goods are communicated by way of
standardized forms (i.e., purchase order for the offer and acknowledgment for the acceptance). The
chart will help you most if the acceptance varies from the offer; in that situation, the chart will help you

determine whether a contract has been formed, and if so, what its terms are under UCC § 2-207. (In
cases involving a confirmation of an oral agreement, use Figure 2-4.)

Start here

v

Is the transaction in question a
sale of goods?

I

Yes
v
Does the acceptance include
any different? or additional®
terms?

|

Yes

v

Is the offeree’s response
intended to be an
acceptance? ° (Answer "no" if

any essential issue [i.e., price,
quantity or quality] differs from
the treatment in the offer.) &

Yes

the acceptance's treatment of .

——No

—No—»

No

No "Battle
of the
Forms"
problem. !

I—NO

Does the offer deal with any
issue(s) on which the acceptance is
silent?

Offeree’s response is a
counteroffer, not an
acceptance. The parties do
not have a K based on their
writings. If original offeror
has not accepted
counteroffer, next step is to
see whether parties have a
K based on conduct.

No

The parties
have a K based
on their writings.

Continue analysis
to determine
terms of K.

Did the offeree expressly
make her acceptance
"conditional on [the
offeror’'s] assent to the
additional or different
terms"? 7

There is
no K.

Does acceptance contain a
term that differs either from a
term in the offer or from an
implied UCC gap filler?

l

No

v

—Yes

4—

Maijority of courts
apply the "knockout"
rule: Conflicting
clauses drop out of
the K. UCC gap filler
applies if relevant. 10

_—Cont. ——

Continue Analysis at top of next page

_Cont. .

The terms of the
K are those of
the offer. 4

Is there any
"conduct by both
parties which
recognizes the
existence of a
contract"? 8

e

There is a K.
Its terms are those on
which the writings
agree, plus any
relevant gap fillers
(supplementary terms)
supplied by the UCC. ¢




