


DISCRETIONARY
JUSTICE

A PRELIMINARY INQUIRY

KENNETH CULP DAVIS

UNIVERSITY OF ILLINOIS PRESS



Fifth printing, 1979
Illini Books Edition, 1971

By permission from Louisiana State University Press
Copyright © 1969 by Louisiana State University Press
Manufactured in the United States of America
Library of Congress Catalog Card No. 69-12591

ISBN 0-252-00153-2



DISCRETIONARY JUSTICE
A Preliminary Inquiry



Preface

If all decisions involving justice to individual parties were lined
up on a scale, with those governed by precise rules at the extreme
left, those involving unfettered discretion at the extreme right, and
those based on various mixtures of rules, principles, standards, and
discretion in the middle, where on the scale might be the most se-
rious and the most frequent injustice? I believe that officers and
judges do reasonably well at the rules end of the scale, because
rules make for evenhandedness, because creation of rules usually
is relatively unemotional, and because decision-makers seldom err
in the direction of excessive rigidity when individualization is
needed. And probably injustice is almost as infrequent toward the
middle of the scale, where principles or other guides keep discre-
tion limited or controlled. I think the greatest and most frequent
injustice occurs at the discretion end of the scale, where rules and
principles provide little or no guidance, where emotions of decid-
ing officers may affect what they do, where political or other favor-
itism may influence decisions, and where the imperfections of
human nature are often reflected in the choices made.

The question whether injustice is more common at the discretion
end of the scale should be pondered in the light of another signifi-
cant question: With which portion of the scale is research primari-
ly concerned? This question has an obvious answer. The further
we go toward the rules end of the scale, the greater the quantity of
useful literature; the further we go toward the discretion end of
the scale, the fewer the books and articles. Indeed, I know of no sys-
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vi PREFACE

tematic scholarly effort to penetrate discretionary justice.! Writers
about law and government characteristically recognize the role of
discretion and explore all around the perimeter of it but seldom
try to penetrate it.

A few oversimplifications about the literature of jurisprudence,
of public administration, and of administrative law can quickly
sketch the general nature of the inadequacy of those bodies of liter-
ature with respect to discretionary justice: Jurisprudence misses
many realities about justice because it is too much concerned with
judges and legislators and not enough with administrators, execu-
tives, police, and prosecutors. Furthermore, jurisprudence acknowl-
edges the law-discretion dichotomy and then spends itself almost
entirely on the law half. Public administration writers, instead of
observing, describing, and criticizing governmental processes, as I
think they should do, hid their heads in the sand for several dec-
ades while denying that administration involved policy-making,
and then they became preoccupied with trying to construct a value-
free science of administration. That focus, happily, may be about
to shift, for leaders in the field have asserted in a recent report:
“Efforts to make it [public administration] a science have run afoul
of reality.” 2 The literature of administrative law is likewise singu-
larly unhelpful to a study of discretionary justice, except peripher-
ally here and there. Administrative law literature is devoted main-
ly to the 10 or 20 percent of administrative action that involves
either formal proceedings or judicial review, and it largely neglects
the 80 or 90 percent that escapes both formal proceedings and ju-
dicial review.

Doing the research needed for a developing legal system may be
compared with keeping in repair an old roof of an enormous build-
ing. Our scholarly roof in its present condition is strange to behold.

1 Writings whose primary focus is substantive policy (e.g., prison administration,
regulation of railroads, sentencing) often deal with exercise of discretion and may
involve problems of justice. But I think a primary focus on discretionary justice cut-
ting across all kinds of subject matter is altogether different.

2 John C. Honey, “A Report: Higher Education for Public Service,” 27 Pub. Ad.
Rev. 294, 301 (1967). See also Norton Long, “Politicians for Hire—The Dilemma
of Education and the Task of Research,” 25 Pub. Ad. Rev. 115, 118 (1965) : “The
problem of education of public administrators has been clouded by the misconcep-

tion that only scientific knowledge constituted reliably useful instruction.” And see
footnote 52 of Chap. 8, below.
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Most of it at the rules end is extremely strong, but portions at the
discretion end have rotted away, leaving big holes where the water
rushes in and does great damage. Only an occasional worker gives
attention to the big holes, while the majority of workers swarm
over the rules end, stopping or preventing slow leaks, and reinforc-
ing at points where leaks seem impossible. The reinforcements are
both excessive and spotty. The roof is a hundred feet thick in some
spots, but these are the very spots that attract still more workers.
Not much is attempted except patchwork, and that is one reason
the workers ignore the big holes, many of which call for structural
changes requiring architectural imagination.

For every new book that tries to do something about the big
holes in the scholarly roof, a thousand seek to reinforce the por-
tions that are already strong.

Of course, I do not mean to imply that I can repair the holes or
even draw the blueprints for doing so. Although this essay does ad-
vance a number of proposals designed to improve our system of dis-
cretionary justice, I regard such proposals as incidental to my main
purposes, which are (1) to dispel the virtually universal impres-
sion that discretionary justice is too elusive for study, (2) to open
up problems that seem susceptible of further research and think-
ing, and (3) to formulate a framework for further study.

My hope is that this essay may induce some of the workers who
are crowding the rules end of the roof to direct their talents to the
areas of discretion that are so urgently in need of repair. The con-
struction work that is needed will require many workers for many
decades.

Acknowledgments. To Louisiana State University I am grateful
for the gracious invitation to deliver the Edward Douglass White
Lectures in April, 1966, and for the cordiality to my wife and me
on that occasion from members of the LSU law faculty, includ-
ing especially Dean and Mrs. Paul M. Hebert, Professor and Mrs.
Melvin G. Dakin, and Professor and Mrs. Wex Malone. The lec-
tures were an early version of what has gradually grown into this
essay.

For valuable criticisms and suggestions, I am pleased to express
my gratitude and my thanks—



viii PREFACE

To four friends who have read the entire manuscript, Professor
Walter Gellhorn of Columbia University, Professor Stanley Kaplan
of the University of Chicago, Professor Frank Newman of the Uni-
versity of California (Berkeley), and Professor Victor Rosenblum
of Northwestern University, who, when this is published, will have
become president of Reed College.

To one friend who read the early version presented in the lec-
tures, Professor Walter Blum of the University of Chicago.

To two friends who have read portions pertaining to criminal
processes, Professor Norval Morris and Dr. Hans Mattick, director
and associate director of the Center for Studies in Criminal Justice
at the University of Chicago.

To five friends who have especially helped on problems of Euro-
pean law and practice, Professor Max Rheinstein of the University
of Chicago, Dr. Ernst Pakuscher of the German Supreme Admin-
istrative Court, Professor Fritz Scharpf of the University of Con-
stance, Professor Gerhard Casper of the University of Chicago, and
Professor Peter Schlechtriem of the Universities of Chicago and
Freiburg.

For assistance in summer interviewing in Washington, as well as
for ideas and imagination, I am grateful to Professor Daniel Gif-
ford of the State University of New York at Buffalo, Professor
Clark Havighurst of Duke University, Professor Norman Abrams
of the University of California at Los Angeles, and Professor Ge-
rard Moran of Rutgers University.

For facts, ideas, confidences, and inspiration, I am indebted to
innumerable government officers, probably several hundred, who
have generously given their time and energy to answer questions
and to contribute to my continuing education in the realities of
the administrative process.

For financial assistance I am grateful to the Walter E. Meyer
Research Institute of Law and to the University of Chicago, and
for free office space in Washington, to the Brookings Institution
and to the law firm of Arnold and Porter.

K.C.D.



Confents

| The What and the Why of Discretion

oo N

© 0 g Ot

Il The

0~ o G o N e

Where law ends, 3

What is discretion? 4

Discretionary justice to individual parties, social justice, and policy
making, 5

The flavor and variety of discretionary justice, 9
Illegal discretionary action, 12

Why discretionary justice—why not rules? 15
The lifeblood of the administrative process, 21
The importance of interim decisions, 22
Pressures, personalities, and politics, 24

Some tentative conclusions about discretion, 25

Rule of Law and the Non-delegation Doctrine

Failure to prevent growth of excessive discretionary power, 27

The extravagant version of the rule of law, 28

American rejection of the extravagant version of the rule of law, 33
Reasons for rejecting the extravagant version of the rule of law, 36
Can administrative rules eliminate discretion in individual cases? 42
The non-delegation doctrine, 44

Statutory standards may sometimes be undesirable, 45

Some hindsight about the rule of law and non-delegation, 50

ix



CONTENTS

111 Confining Discretion

D O B 00 N =

10
11
12
13
14

The optimum breadth for discretionary power, 52

An approach to confining discretion, 54

Administrative rule making to confine discretion, 55

Should courts require administrative rule making? 57

An idea that can encourage earlier rule making, 59

Rule-making procedure is one of the greatest inventions of modern
government, 65

Power to make rules always accompanies discretionary power and need
not be separately conferred, 68

The Federal Trade Commission as an example, 70

Rule-making power not separately granted—the Cigarette Rule, 74
Admission to and eviction from public housing, 77

The police should make policy through rule-making procedure, 80
Illegality and semi-legality of police policies, 84

Subdelegation by the police and denial of equal justice, 88

What rule-making procedure can accomplish for police policy, 90

IV Structuring Discretion

© 03O O W N

—
=]

The meaning of structuring, 97

Open plans, 99

Policy statements and rules, 102

Findings and reasons, 103

Open precedents, 106

Openness as a protection against arbitrariness, 111

Fairness of informal procedure, 116

Banking regulation as an example of needed structuring, 120
The United States Parole Board, 126

Sentencing, 133

V Checking Discretion

QU B 00 N e

The principle of check, 142

Supervision and review by superior officers, 143
Administrative appeals, 144

Check by legislators and by legislative committees, 146
Check by ombudsmen, 150



CONTENTS xi

6 Absolute discretion—why not judicial review? 151

7
8

A new tribunal to review small cases, 155
Needless obstacles to judicial review, 157

VI The Practice of Selective Enforcement Interlocked with the Theory of Privilege

© 0 T O G 0 N

The nature of selective enforcement, 162

The system of selective enforcement is unplanned, 163

Is selective enforcement inevitable? 164

The quantitative importance of selective enforcement, 166

Is selective enforcement unjust? 167

Injustice from leniency in enforcing, 170

The theory of privilege and government gratuity, 172

Should discretion about privileges and gratuities be uncontrolled? 176
Discretion of officers and the “right” to welfare benefits, 180

VIl Confining, Structuring, and Checking the Prosecuting Power

N O 00N e

Must the prosecutor’s discretionary power be uncontrolled? 188
The prosecuting system in Western Germany, 191

Criminal prosecutions—federal tax fraud as an example, 195
Antitrust guidelines, 198

Findings, reasons, and precedents in the Antitrust Division, 203
An example of a prosecutor’s discretion that is fully structured, 205
Administrative and judicial checking, 207

VIl Summary and Perspective

g Ot 00N

[o2]

The basic jurisprudential question, 215

The more specific question, 216

The framework of a suggested approach, 216

A government of laws and of men, 216

Cutting back unnecessary discretionary power, 217

Improved statutory standards largely a false hope, 217

The incongruity of the non-delegation doctrine alongside the huge un-
granted power of selective enforcement, 217

Administrative rule making is a key, 219

Rules need not generalize, 220



xii

10
11
12
13
14
15
16
17
18
19
20
21
22
23

CONTENTS

Rule-making power need not be separately granted, 220
The courts should require rule making, 220

Wide applicability of rule-making requirement, 221
The police, the administrative process, and rule making, 222
Prosecutors, selective enforcement, and rules, 224
Interaction between rules and open precedents, 225
Other structuring—openness, 226

Fairness of informal procedure, 228

Checking discretion, 228

A new tribunal for inexpensive review, 229

Eliminating needless barriers to judicial review, 229
Philosophical underpinnings, 230

Leniency and privilege, 231

The unfinished task, 232



DISCRETIONARY JUSTICE
A Preliminary Inquiry






The What and the
Why of Discretion

1. Where law ends. Engraved in stone on the Department of Jus-
tice Building in Washington, on the Pennsylvania Avenue side
where swarms of bureaucrats and others pass by, are these five
words: “Where law ends tyranny begins.” !

I think that in our system of government, where law ends tyran-
ny need not begin. Where law ends, discretion begins, and the
exercise of discretion may mean either beneficence or tyranny,
either justice or injustice, either reasonableness or arbitrariness.

One who enters that Department of Justice Building may quickly
find that the workers there who are exercising governmental power
are concerned with applying law, with making discretionary deter-
minations, and with various mixtures of law and discretion. They
are much more occupied with discretion than with law. Not one of
them who understands his job would agree that where law ends
tyranny begins. Every conscientious employee of the Department
of Justice, from the Attorney General on down, is striving to
assure that where law ends, wise and beneficent exercise of dis-
cretionary power will begin.

The central inquiry of this essay is what can be done to assure
that where law ends tyranny will not begin. More precisely, the
central inquiry is what can be done that is not now done to mini-
mize injustice from exercise of discretionary power. The answer is,
in broad terms, that we should eliminate much unnecessary discre-
tionary power and that we should do much more than we have been

1 The quotation is from William Pitt.
3



4 DISCRETIONARY JUSTICE

doing to confine, to structure, and to check necessary discretionary
power. The goal is not the maximum degree of confining, structur-
ing, and checking; the goal is to find the optimum degree for each
power in each set of circumstances.

The two subjects on which the literature of administrative law
primarily focuses—trial-type hearings and judicial review—are here
de-emphasized, because our main concern is with the vast mass of
discretionary justice that is beyond the reach of both judicial review
and trial-type hearings.

2. What 1s discretion? A public officer has discretion whenever
the effective limits on his power leave him free to make a choice
among possible courses of action or inaction.

Some elements of this definition need special emphasis. Especial-
ly important is the proposition that discretion is not limited to what
is authorized or what is legal but includes all that is within “the
effective limits” on the officer’s power. This phraseology is necessary
because a good deal of discretion is illegal or of questionable legali-
ty. Another facet of the definition is that a choice to do nothing—or
to do nothing now—is definitely included; perhaps inaction deci-
sions are ten or twenty times as frequent as action decisions. Dis-
cretion is exercised not merely in final dispositions of cases or prob-
lems but in each interim step; and interim choices are far more
numerous than the final ones.? Discretion is not limited to substan-
tive choices but extends to procedures, methods, forms, timing, de-
grees of emphasis, and many other subsidiary factors.

An officer who decides what to do or not to do often (1) finds
facts, (2) applies law, and (3) decides what is desirable in the
circumstances after the facts and the law are known. The third of
these three functions is customarily called “the exercise of discre-
tion,” and it is the subject of this essay.

Even though no position here taken depends upon further refine-
ment of the meaning of discretion, the full reality about discretion
is somewhat more complex. A decision as to what is desirable may
include not only weighing desirability but also guessing about un-
known facts and making a judgment about doubtful law, and the
mind that makes the decision does not necessarily separate facts,

2 Sec. 8 of this chapter discusses interim decisions.
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law, and discretion. Furthermore, the term “discretion”” may or may
not include the judgment that goes into finding facts from conflict-
ing evidence and into interpreting unclear law; the usage is divided.
And still another complexity must be reckoned with: An officer who
exercises discretion needs not only the facts which give rise to the
discretionary problem; he may also need facts to guide his exercise
of discretion. For instance, the policeman finds facts that the boy
has committed a misdemeanor, but his determination whether to
lecture and release the boy or whether to arrest him may depend
upon his finding facts about the comparative effects on such a boy
of either discretionary choice; appraising this second set of facts, or
guessing about them, is clearly a part of the exercise of discretion.
So the reality may be rather untidy: Exercising discretion may be a
part of finding facts and applying law, and finding facts may be a
part of exercising discretion.?

When we isolate what we regard as the exercise of discretion,
we find three principal ingredients—facts, values, and influences.
But an officer who is exercising discretion seldom separates these
three elements; most discretionary decisions are intuitive, and re-
sponses to influences often tend to crowd out thinking about val-
ues.4

3. Discretionary justice to individual parties, social justice, and
policy-making. Without trying to draw precise lines, this essay is
concerned primarily with a portion of discretionary power and
with a portion of justice—with that portion of discretionary power

3 Finding facts may also be a part of determining law. The facts about the par-
ties, to which the law is applied, are called adjudicative facts. The facts that are
used for the purpose of determining law or policy or exercising discretion are called
legislative facts. See 2 Davis, Addministrative Law Treatise § 15.03 (1958) .

4 One approach to a study of discretionary justice—not the one here taken—
could be to penetrate the mental, psychological, and emotional mechanisms that
operate in the making of a determination involving discretionary justice. Perhaps all
choices of values are ultimately determined by the emotions, but even if that is true,
the intellect may still play a major role. One appealing position is the following:
“The great insight of modern philosophy . . . is that ultimate convictions can be
based neither on intellectual intuition nor on proofs which must after all depend
on premises. . . . That our valuations are tied up with our emotions and not grounded
in a rational vision of absolute values is surely right, but we should not ignore the
difference between untutored emotion and cultivated emotion. . . . [Tlhere is a
vast difference between an informed and an uninformed choice, a responsible and
irresponsible decision.” Walter A. Kaufmann, Critique of Religion and Philosophy
(1961) , 410.



