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-1 - INTRODUCTION

I. THE COMMERCIAL ENTERPRISE

1. The Businessman

Commercial law is the law especially applicable to
the dealings between businessmen. Generally, the pro-
visions of the Civil Code also apply to commercial
dealings.1 In individual cases, however, this law is
supplemented or altered by the provisions of the
Commercial Code.

Commercial law becomes applicable then in addition

to the Civil Code, where a businessman has become active.

A businessman is one who carries on a commercial
business (§ 1 I HGB). Specific activities are regarded
by the Code as the carrying on of a commercial business.
These so-called basic commercial businesses are itemised
in § 1 II HGB. Where someone carries on one of these
commercial businesses, he is a businessman - a so-called
businessman by legal definition - who is not dependent
upon additional conditions, as for example, registration

in the commercial register.

Pursuant to § 2 HGB, an entrepreneur can also be
a businessman if he does not carry on a commercial
business within the meaning of § 1 HGB. Where a business
requires commercial organisation by reason of the scope
and volume of a business undertaking, the owner is
obligated to adopt a firm name (§ 17 HGB) and permit

himself to be registered in the commercial register as

1 German Civil Code of August 18, 1896 (RGBL p. 195)
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a businesman - a so-called businesmann not by legal
definition but by registration (§§ 29, 33, 106 HGB).
Whether a business requires commercial organisation,
can be determined among other things by the number

of people employed, the number of business locations,
sales volume, importance of the fixed assets or working
capital of the business, the diversity of products or
services and business transactions. Consequently, the
entrepreneur's activities are constitutive of a

commercial business through registration.

Likewise, a businessman is, by virtue of
registration, one who above all carries on a business
and allows himself to be registered in the commercial
register (§ 5 HGB). Independent from the fact of
whether a business is being carried on or not, specific
companies and partnerships, especially the Joint Stock
companies and the companies with limited liability
(GmbH), are always businessmen by virtue of
registration (§ 6 II HGB).

In § 4 HGB, the Code distinguishes between full
businesses and small businesses. Small businesses are
those businesses which, in accordance with the scope
and volume of their buiness operation, do not require
a business enterprise to be established in a commercial
manner. It follows therefrom that a small business
therefore can only be a businessman by legal definition
in the sense of § 1 HGB, i. e. that a so-called basic
commercial business in the sense of § 1 is being
carried on. To be a small business means that it does
not carry on under a firm name and need not be
registered in the commercial register. Procurations
cannot be conveyed and business books need not be
maintained (§ 4 I HGB). Also, the provisions of
§ 348 through § 350 of the Commercial Code do not
apply to small businesses (§ 351 HGB); in general,
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however, the provisions of the Commercial Code

are also applicable to small businesses.
2. The Commercial Register

The commercial register contains specific
legally significant facts for commercial dealings.
It is maintained by the district court in the area
in which the firm's name to be registered has its
legal domicile (§ 8 HGB, 12 FGG)1 and can be inspected
by anyone (§ 9 HGB). Which facts are required to be
registered is determined by the Code. Pursuant to
§ 29 HGB, every businessman must apply for registration
of his firm's name and the location of his business,
with the court in the district of which the business
is located. Pursuant to §§ 13 et seq. HGB, the
establishment of a branch of the business is also
to be applied for with the court. The conferring of
a procuration is to be applied for registration in the
commercial register by the owner of the commercial
business (§ 53 HGB).

Furthermore, the establishment of a general
commercial partnership is, as is the establishment
of a limited partnership, to be applied for with
the commercial register (§§ 106, 162 HGB).

All applications for registration are to be
submitted in a legally certified form (§ 12 HGB).

All registrations in the commercial register
are basically only evidence of an already existing
legal fact and do not have the effect of constituting

Law concerning the matter of voluntary jurisdiction
of May 17, 1898 (RGBL. I p. 198) in the published
version of May 20, 1898 (RGBL. p. 771)
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or establishing rights. So, for example, the effective-
ness of conferring a procuration is not dependent upon
registration in the commercial register. In certain
cases, however, the registration has the effect of
constituting or establishing rights, such as in the

case of a registration according to § 2 HGB or the
registration of a Joint Stock company or a limited
liability company which only brings these entities

into being.

A third person in good faith can rely on the fact
that facts which have not been registered also do not
exist. Moreover, the businessman who causes a
registration to be incorrect in the commercial register,
must allow himself to be dealt with vis-a-vis third
parties in good faith, as if the registration were
correct (compare § 15 I and III HGB). The same applies
to the businessman who negligently fails to correct an

erroneous registration in the commercial register.

Where on the other hand, a fact has been
registered and published, the registration may be
asserted against a third party (§ 15 II HGB).

3. The Commercial Firm Name

The firm's name is the name of the businessman
under which he transacts his business and gives his
signature. A businessman can sue and be sued under
his firm's name (§ 17 HGB). Thereby it can be a sole
proprietorship's firm name or a company's firm name,
depending on whether it is a question of sole proprietor-
ship or commercial partnership.

The provisions of § 18 through § 20 of the HGB
determine how the firm's name must read. Pursuant to

the doctrine that a firm's name must be true and not



