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CHAPTER 1

~SK

INTRODUCTION

Thcrc is little question that the terrorist attacks of 9/11 had
profound effects on US foreign policy. There was almost immedi-
ate speculation after the attacks about whether they had “changed
everything” within US foreign policy, and consequently in wider inter-
national relations. This speculation continues through a variety of
introspective pieces to the present day.! Among the effects of the
attacks, of particular concern to both human rights practitioners and
activists was the Bush administration’s propensity to prioritize national
security over human rights—even rights that might be considered fun-
damental and non-derogable. The Bush administration opened prison
camps at Guantanamo Bay to contain detainees who had neither access
to the US judicial system nor status as prisoners of war under the
Geneva Conventions.” The Bush administration claimed that these
detainees must be placed in a different category from other prison-
ers of war, labeling them “unlawful” or “enemy combatants.” As such,
they did not have the same rights to judicial review of the lawfulness of
their detention. US security agents and the military began to officially
use “stress and duress” techniques in interrogations in Afghanistan,
Iraq, and at Guantanamo Bay, techniques that increased in severity
until the prisoner abuse scandals. The Central Intelligence Agency
(CIA), in particular, used a highly controversial interrogation tech-
nique known as waterboarding against high-value al-Qaida operatives
to elicit information from them. Finally, the United States rendered
other suspected al-Qaida members to states such as Egypt, Jordan, and
Syria for questioning, to let these states generate intelligence through
means that would not be legal in the United States.
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Though many types of alleged human rights abuses were perpe-
trated by the Bush administration in the name of national security,
this book argues that the denial of habeas corpus, torture, and ren-
dition for the purposes of torture were the most serious. The right
of habeas corpus, or the right to appeal the legality of one’s detention
before a judge, precedes all other institutions of judicial oversight, and
its removal can aid states in committing further human rights abuses.
When a state, either the United States or another state acting on behalf
of the United States, inflicts grievous physical and psychological harm
through torture, it is one of the most serious human rights violations
that can be committed. The right not to be tortured is a fundamental
right or a right with highly legalized norms in international society.?
The severity of torture is thoroughly recognized in international law; it
is not only addressed by major human rights treaties as a right to which
no exceptions can be made, but it also has an entire international
convention devoted to its prohibition.*

This new focus on counterterrorism at the expense of human rights
was not limited to the United States. These policies arising from the
war on terror, which focused primarily on mitigating the threat of
future terrorist attacks, were reflected in the conduct of other states,
which began to curb civil liberties such as freedom from arbitrary
arrest and freedom of movement.® The focus on counterterrorism,
particularly when it was accompanied by a reduction in human rights
protections, was certainly worrying to Mlada Bukavansky, who in
2007 wrote,

The perceived shift in US hegemony from a multilateral to a unilateral and
more muscular strategy in foreign policy has yielded further contestation and
resistance [from both the left and the right], cither to the liberal democratic
values the US and its allies purport to uphold, or to the perceived hypocrisy
and corruption of those values by such policies as the invasion of Iraq and
the “war on terror.” Moreover, the manner in which a number of Euro-
pean governments have chosen to fight terrorism, by curtailing civil liberties
and cracking down on immigration, further renders contestable liberal states’
normative superiority.®

This concern was echoed by Tim Dunne, who argued in the same
year,

The post-9 /11 period has prompted many to ask whether human rights val-
ues and policies were as deeply entrenched as supporters of the regime had
hoped. What marks the contemporary challenge out as being of particular
concern is that its centre of gravity is inside the liberal western zone. This
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time the assault on the foundations of the regime is not from communist states
who regard individual liberty as a bourgeois sham, or southern African states
who want to exclude peoples on grounds of race, or even Asian states who
believe community must precede liberty: the post-9 /11 challenge is being led
by western governments who openly question whether fundamental human
rights commitments need to be changed or abandoned in the name of national
security.’

Given the well-documented actions of the Bush administration that
made controversial trade-offs between counterterrorism and human
rights, and some evidence that these trade-offs were echoed inter-
nationally, this book seeks to determine whether the Bush admin-
istration, through either its defection from old norms or its active
promotion of new ones, fundamentally harmed the international
human rights system by creating a norm cascade in favor of their
preferences. Given that norm change occurs through the discursive
interaction among agents in international society, the primary research
question is, therefore, was the United States successful in legitimat-
ing its conduct for torture, rendition for the purposes of torture, and
denial of habeas corpus within international society?

This analysis is necessary for two reasons. First, the defection of
the United States from what is considered appropriate conduct within
international society could lead to a change in international human
rights norms, particularly if it openly advocated for such a change.
Though many liberal democracies curtailed some rights in their coun-
terterrorism efforts, the Bush administration enacted policies that
blatantly ran counter to established human rights norms to a degree
that was unprecedented for liberal democracies at this time. This
change is particularly important because the United States has played
an important role in determining the scope of international human
rights from World War II to the present.® Should it have equal influ-
ence in the opposite direction, then its defection from these norms
could have serious consequences.

Some scholars have already voiced their concern that this might be
the case with respect to torture. In 2007, Tim Dunne argued that
American conduct could lead to a “norm cascade” where torture in
the name of antiterrorism becomes acceptable practice.” Other authors
argued that the conduct of the United States could degrade the inter-
national human rights system in general. For instance, Joan Fitzpatrick
argued in 2003,

The human rights regime is menaced by potentially dramatic alterations
in...the norms of humanitarian law. Human rights institutions have largely
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conducted business as usual in the aftermath of September 11, albeit with
a sense of dread, defensiveness, and political polarization. For many years
sceptical, stand-offish, and self-righteous, the United States now exercises
its hegemony more corrosively than ever on the international human rights
regime.'’

In 2009, Sigrun Skogly argued that there had been a reduction in
the willingness of states to remain bound by international human
rights law with respect to their counterterrorism strategies, suggest-
ing a diminution in their commitment to protect human rights both
domestically and, more importantly for the purposes of this book,
internationally.” Similarly, Harrelson-Stephens and Callaway argued
that since 9 /11 the “US commitment to international norms has been
undermined to the extent that it now openly violates certain interna-
tional as well as domestic human rights.”'? Nevertheless, unlike the
scholars cited earlier in the text, Harrelson-Stephens and Callaway
contended that the effect of US conduct was not negative on the
whole:

The September 11th attacks can be viewed as an exogenous shock that has had
a serious but not necessarily terminal effect on international human rights.
While this affected the domestic resolve of the United States in support of
international human rights, it appears that the institutionalization of human
rights norms in Europe, as well as widespread acceptance of human rights,
thus far has been sufficient to uphold the regime absent the hegemon. Cer-
tainly, states that were repressing their citizens prior to 9/11 have used the
war on terror and subsequent human rights violations by the United States
as justification for continued repression. Nonetheless, other major powers
remain strongly committed to human rights, and more importantly, continue
to expand the regime today.'?

Given this disagreement among scholars over the effects of US human
rights conduct in the war on terror, this book aims to provide an
empirical analysis of whether the Bush administration was successful
in causing a norm cascade within international society that favored
their preferences.

Second, most international action taken against serious human
rights abuses has involved states that were materially weak in com-
parison to the states that supported the human rights system. This
is clearly not the case with the United States. Their defection, there-
fore, provides a good case study to analyze the dynamics of norm
reproduction when the materially preponderant state in the system
faces opposition over serious human rights concerns. Some scholars
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such as Richard Falk argued that there is a “hegemonic logic” in the
determination of international human rights, that the sole purpose
of such norms is to advance the interests of the hegemon. Human
rights regimes should therefore include only the rights preferred by
the hegemon and its allies—any rights claims that would demand
a change in domestic or foreign policy of the hegemon would not
be accepted as legitimate.'* If this is the case, then the introduction
of habeas corpus restrictions and the use of techniques that arguably
constitute torture might have effects that radiate out to international
society because of the sheer material capabilities of the United States.
Overall, scholars dispute the effect of materiality on norms, with some
arguing that materiality explains all norms and others arguing that
materiality and norms are somewhat independent but related in par-
ticular ways.!® What seems to be more certain is that the United
States, even independently of'its economic and cultural influence, has a
material advantage within international society that is unparalleled. As
Kenneth Waltz noted, “Never since Rome has one country so nearly
dominated its world.”'® Colin Gray agreed, going as far as stating that
“when the United States wishes to act it is literally unstoppable by any
combination of polities and institutions.”"” The question, therefore, is
whether there is any evidence that the material position of the United
States within international society helped it to either absorb the costs
of defection or successfully promote a new standard of human rights
in the face of the threat of terrorism.

This book will examine each of these issues in the three case stud-
ies through analyzing the interaction of legitimation strategies by
the United States and other members of international society. If the
legitimacy claims of the United States concerning their human rights
conduct were accepted by most members of international society, then
this would point much more strongly to the possibility of a norm cas-
cade than if the majority of actors in the international system disputed
their legitimation claims. Similarly, studying the way in which the
United States attempted to legitimate its actions and probing the reac-
tions of other members of the international community might provide
some idea of the effects of materiality on this process, particularly if
the United States fails to legitimate its position despite attempting to
leverage its material advantage.

It must be noted at this juncture that this project excludes NGOs
and other members, in English School terms, of “world society” from
its analysis.'”® Though it is true that these organizations provided
a constant normative critique supporting the existing human rights
norms throughout the Bush administration, the focus of this project
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is on the legitimation debates of other states and organizations cre-
ated by states. This is delineated for a number of reasons. First, the
claims by members of international society are likely to be more vari-
able than those of human rights NGOs, many of which see their sole
task as defending the international human rights system. International
organizations and particularly states, on the other hand, have multiple
and often contradictory goals that they must achieve to satisfy both
their own internal political needs and those of international society.
The likelihood of the United States being successtul in legitimating
its conduct with other members of international society is nontrivial,
and therefore an interesting subject of study, whereas with NGOs the
likelihood is close to nonexistent.

Second, though there is a great deal of literature surrounding the
role of NGOs in the growth of international human rights, both inter-
national organizations and states are equal, if not more important,
actors in some cases. According to Rosemary Foot, states have

played a vital role in carrying the [human rights] message forward. It is the
body that signs the convention and then produces the requisite domestic leg-
islation. Operating externally, the state may create new human rights norms,
and then utilize the diplomatic tools at its disposal to promote adherence to
international standards on the part of other states in the system.!?

International organizations may be used by states who may not wish
to become openly involved in an issue for political or economic rea-
sons. Thus, these multilateral institutions have a useful function in that
they can send a message about legitimate or illegitimate behavior while
minimizing the direct costs of open criticism that states might other-
wise face.?” Foot similarly argued that the UN human rights institu-
tions have been “crucial to the elaboration and legitimation of human
rights norms, and in providing a platform upon which governmental
and NGO criticisms of abuse can be aired.”?! They are also actors unto
themselves in the diffusion of norms through their promotion of gath-
erings between member states and subject experts, and in some cases
through issuing reports that raise the profile of a subject of concern.??
Work by Terrence Chapman suggests that the activity of international
organizations has the ability to influence public opinion in states,
which can constrain or influence leaders.?® As such, members of inter-
national society are the more relevant actors given that the project
secks to address the effect that the United States had on international
human rights norms, whose legal character can be influenced or even
directly changed by their actions of members of international society.
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The chapter structure of the book is as follows. Chapter 1 sets
the theoretical stage for the analysis, justifying why we might use
legitimacy to study this problem, reviewing the debates over the rela-
tionship between legitimacy and material power, suggesting how we
might determine empirically whether a state has been successful in
legitimating its case and reviewing the possible legitimation options
that a state has given moral and legal thinking about the rights in
question at the beginning of the Bush administration’s first term.
Chapters 2—4 are the empirical case studies of torture, habeas corpus,
and rendition, respectively. Each of these chapters begins by reviewing
the history of conduct and internal discourses for each human rights
area during the Bush administration to show that there was intent to
modify these norms. With this background, each proceeds to analyze
the legitimation strategies of the United States and other actors in
international society, looking for the patterns outlined in the method
section that might tell us something about the relative strength of the
norms involved and whether there is change in their strength over
time that might signal that a norm cascade has occurred. Finally, the
conclusion will review the case studies and attempts to draw some
conclusions as to the relationship between the observations made and
the theory outlined in Chapter 1.






CHAPTER 2

IS

NORMS AND LEGITIMACY IN
INTERNATIONAL SOCIETY

Thc purpose of this chapter is to suggest how we might both
theorize and measure the effects of the defection of the Bush admin-
istration from international human rights norms during the war on
terror. It considers why we might use the theoretical framework of
legitimacy to study changes in human rights norms, how the material
capabilities of states might affect processes of legitimation to play a
role in the defense or revision of these norms, and how we might go
about making empirical claims that the norms have been successfully
defended or successfully overturned. Finally, it reviews what exist-
ing moral and legal structures of legitimacy members of international
society might draw upon in each case study.

WHY STUDY LEGITIMACY?

The first question we need to consider is how to conceptualize the
existence and transformation of human rights norms within the inter-
national system. Can the prohibition of torture, the right to habeas
corpus, and the right to not be rendered for the purposes of torture
be considered norms within international society, and how might we
go about analyzing any transformation in the norms? This chapter
will argue that legitimacy is a useful lens to study the possibility of
norm change. Human rights, despite having a long tradition based
on natural law, now tend to be seen as a particular set of norms, or
intersubjective ideational structures, found within domestic and inter-
national societies.! They are intersubjective in the sense that they
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arise from the social interaction between two or more agents that
leads both of them to believe in the existence of the norm. They are
intersubjective in the sense that this belief is not objective reality—
it has no existence outside of the mutual beliefs of the agents. If all
agents stop believing in the human rights, then human rights disap-
pear. Finally, they are ideational structures in the sense that, if ascribed
to by a sufficient number of agents, their existence can influence the
behavior of other agents independently of whether the agents believe
they exist.?

Examining the practices of legitimacy helps us to operationalize
the way that agents and ideational structures interact in international
society. The legitimation activities of agents create or recreate the
ideational structures. At the same time, this agency is shaped by exist-
ing ideational structures, as actors do not operate outside of their
social context.* Though change in these ideational structures is always
possible, compliance with a particularly entrenched social structure
can become habitual, which stabilizes the reproduction of the social
structure. On the other hand, because ideational structures are never
completely entrenched, norms can also change through the agency
of actors. Agents can carry private beliefs that differ from the cur-
rent norm, and these private beliefs might lead them to try to change
their ideational environment. This potential agency, combined with an
exogenous shock to the system, can create what some academics call
a “critical juncture,” where competing idea sets have the freedom to
challenge previous norms, in some cases replacing them.*

There is some fear that the terrorist attacks of September 11, 2001,
might have created such a critical juncture, one that opened up the
possibility to challenge then existing human rights norms and replace
them with new norms preferred by the Bush administration. A norm
cascade is a term coined by Martha Finnemore and Kathryn Sikkink,
who argued that agents successfully change pre-existing norms in
three steps. The first step is norm emergence, where elites promote
a new norm that conflicts with an existing norm. The second is the
aforementioned norm cascade, where compliance to the new norm
becomes accepted by a core group of actors who continue to advocate
for its adoption. The third is internalization, where the norm becomes
a taken-for-granted aspect of social life.®

Analyzing the practices of legitimacy can help us to understand
whether a norm cascade has occurred independent of the human
rights conduct of other states. Even though it appears that the use
of these methods were limited within the West to the United States,
we might still worry that the Bush administration was successful in
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weakening the international torture norm. Other states might not
have acted in a similar manner to the United States—there is no British
or French version of Guantanamo Bay, for instance—because they felt
that the US counterterrorism measures that used torture, rendered
suspects for the purposes of torture, or deprived detainees of habeas
corpus rights were sufficient to meet their needs. Thus, instead of wait-
ing to see whether other Western states similarly defect from human
rights norms when the need arises,® we can analyze the practices of
legitimacy within international society to support or oppose the asser-
tion that the United States, through either its conduct or advocacy,
created an international norm cascade favoring the acceptance of its
counterterrorism measures. There is no doubt that this method can-
not yield a definitive answer. But since it will certainly take decades
to access the information that might provide a full account of the
decisions taken by the Bush administration and their effects on the
international human rights system as internal documents are declassi-
fied and memoirs written, examining this question through the lens
of international legitimacy can provide a preliminary answer to this
pressing question for both human rights scholars and advocates.

STUDYING LEGITIMACY IN INTERNATIONAL SOCIETY

In his classic study of the function of legitimacy in society, Max Weber
argued that “custom, personal advantage, purely affectual or ideal
motives of solidarity” could not completely explain why specific com-
mands are obeyed within a community. He claimed that the idea of
legitimacy could fill this explanatory void, since agents could be ori-
ented in a way to believe in the existence of a legitimate order.” Agents
follow these norms, “not because they think it will serve some exoge-
nously given end, but because they think the norms are legitimate and
therefore want to follow them. To say that a norm is legitimate is
to say that an actor fully accepts its claims on himself.”® Though the
idea of legitimacy is a hypothetical absolute, empirically it helps us to
understand relative pull or obligation. As such we must see legitimacy
as a matter of degree, and not as a binary attribute.’

Much of the scholarly literature dealing with legitimacy uses hier-
archical domains for case studies.'"” However, Ian Clark has argued
that the anarchical nature of the international system is an impor-
tant testing ground for legitimacy since it lacks the coercive sovereign
of domestic politics that would otherwise maintain order.!' Clark
and other scholars believe that legitimacy plays several key roles in
the international system. First, it creates and defines the relevant



