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Introduction

Litigating federal government contract disputes is different from litigating
contract disputes with private parties. The federal government has
sovereign immunity and can be sued only to the extent that it has waived
that immunity. In the contract realm, the government’s waiver of
sovereignty is accompanied by certain restrictions: the requirement that
litigations be brought in designated fora, the non-availability of a jury, and
some unique procedural requirements, to name a few. It can take time for a
practitioner to understand these restrictions, make the best choices, and
avoid pitfalls that can threaten the success of the litigation. This chapter
provides some guidance on navigating the unique features of federal
government contract litigation and avoiding the pitfalls.

The author has been practicing government contracts litigation for thirty-
five years, initially with the U.S. Department of Justice and then with a
private law firm. His practice has included the litigation of monetary claims
arising from a broad range of circumstances; challenges to default
terminations; bid protests; and defenses of lawsuits brought under the False
Claims Act, 31 US.C. § 2729, et seq. During this time, he has represented
clients providing a wide variety of supplies and services to civilian and
defense agencies in fields such as information technology, security,
construction, engineering, and sophisticated defense hardware.

Contracting with the federal government can be challenging, but also
financially rewarding. Despite every contractor’s desire to fulfill its
obligations and satisfy its clients, disagreements will inevitably arise over
time, and litigation will be necessary where important disputes cannot
otherwise be resolved. Hopefully, this chapter will provide some assistance
in that circumstance.

Recent Trends in Government Contract Disputes

Among the more notable recent changes to litigating government contracts
disputes has been the development of case law at the Court of Federal
Claims relating to the supplementation of the administrative record in the
wake of the decision of the Court of Appeals for the Federal Circuit in its
May 4, 2009 opinion in Axiom Resource Management Inc. v. United States, 564
F.3d 1374 (Fed. Cir. 2009). Prior to Axiom, one of the leading cases had
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been Esch v. Yeutter, 876 F.2d 976 (D.C. Cir. 1989), which the Federal
Circuit has now held, “insofar as Esch departs from fundamental principles
of administrative law as articulated by the Supreme Court . . .,” is not the
law of the circuit or, by extension, the Court of Federal Claims. 4xzom, 564
F.3d at 1380. The Axiom standard now recognizes clearly that the parties
seeking review of an agency action under the “arbitrary and capricious”
standard applied to bid protests have only a limited ability to supplement
the administrative record and such supplementation “should be limited to
cases in which ‘the omission of extra-record evidence precludes effective
judicial review.” Id. at 1379-80 (quoting Murakami v. United States, 46 Fed.
Cl. 731, 735 (2000), aff’d, 398 F.3d 1342 (Fed. Cir. 2005)).

Increasing Numbers of Bid Protests

There is no question that the marked increase in the number of bid protest
cases filed over the past few years is the most notable macro trend in
federal government contract litigation. According to the annual repotts to
Congress of the Government Accountability Office (GAO), the principal
bid protest adjudication forum, 1,989 bid protests were filed in FY-2009, an
increase of nearly 50 percent from the FY-2006 figure of 1,327, and an
increase of nearly 74 percent from the 1,146 protests filed in FY-2001, the
first year for which the GAO published annual statistics. See GAO Bid
Protest Annual Reports to the Congress (“GAO Annual Reps.”), available at:
www.gao.gov/decisions/bidproan.htm (last visited May 6, 2010). The
number of bid protest cases filed at the U.S. Court of Federal Claims
(COFC) has, on the other hand, stayed fairly steady, averaging sixty-three
cases annually, with the exception of a sharp spike in FY-2008 to ninety-
one cases, with a subsequent decline in FY-2009 to sixty-eight, a number
much closer to the average. Compare Public Access to Court Electronic
Records (PACER) online records of Court of Federal Claims cases filed
seeking pre- and post-award injunctive relief or bid preparation costs,
available at http://ecf.cofc.uscourts.gov, with orders and opinions posted
on the Court’s online general jurisdiction search engine, available at
www.uscfc.uscourts.gov/search_general_jurisdiction.!

' As decisions regarding motions for preliminary or permanent injunctive relief involve
an adjudication of the likelihood of success on the merits, denials thereof are counted
here as decisions on the merits when those denials obviously considered the merits of the
case and effectively disposed of the case. These figures do not include cases addressing
only overrides of CICA stays or requests for temporary restraining orders that did not
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GAO  COFC
FY-2001 1,146 56
FY-2002 1204 40
FY-2003 1352 53
FY-2004 1485 64
FY-2005 1356 58
FY-2006 1327 65
FY-2007 1411 68
FY-2008 1,652 91
FY-2009 1989 68

The trends are more obvious graphically, as shown below:

Bid Protests Filed

2500

2000 /
- ./N = eho

1000 —&— COFC

500

0 - T T T T LE—
FY- FY- FY- FY- FY- FY- FY- FY- FY-
01 02 03 04 05 06 07 08 09

See GAO ANNUAL REPS.; COFC statistics derived from compatisons from
online databases, as noted above. Of the 12,922 bid protest cases that
protesters filed at the GAO from FY-2001 through FY-2009, only 2,718, or
21 percent, were decided on the merits and, of those, only 583, or a further
21 percent, were sustained. At the Court of Federal Claims, from FY-2001

resolve the case, but do include cases granting partial relief to plaintiffs, including the
recovery of bid preparation costs.
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through FY-2009, 230 of the 563 bid protest cases, or 41 percent, were
decided on the merits, and sixty-two of those 230 cases, or 27 percent,
resulted in some form of relief for the protestet, as shown below:
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Chances of success for a protester at the Court of Federal Claims ate
obviously much less predictable than at the GAO. While the average rate of
success at the Court has been 27 percent over the nine-year petiod, on a
year-to-year basis, the success rate has varied from a high of neatly 50
petcent of all cases decided on the merits to a low of zero. At the GAO, on
the other hand, there has been a steady decline in the protest success rate
from a high of 29 percent in FY-2006 to 18 percent in FY-2009.

Declining Number of Cases Decided on Merits

The other government contracts litigation trend is that the GAO has
decided a declining number of cases on the merits in the past three
years, with nearly 24 percent of cases being merits decisions in FY-2007,
while only 16 percent were in FY-2009. The GAO has always dismissed
a significant number of cases before a merits decision, usually for
reasons such as lack of timely submission, agency corrective action, ot
voluntary dismissals by the protester, see, e.g., Daniel I. Gordon,
Dismissals of Bid Protests at the Gen. Accounting Ofc., 37 PROCUREMENT

11
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LAw. 1, 16 (2002) (in a one-month sample period in Oct. 2000, only 2
percent of protests decided on the merits; of eighty-four dismissals,
thirty-four were due to a timeliness issue, twenty due to agency
cotrective action, and twenty-eight due to protesters’ actions), and the
current numbers are not inconsistent with that practice. Outcome-
prediction alternative dispute resolution (ADR), 4 C.F.R. § 21.10(e), a
procedure by which the GAO attorney handling the case convenes all of
the participating parties, usually by teleconference, and advises them of
what he or she believes the likely outcome will be and the reasons for
that belief, Superlative Techs. Inc., B-310489.4, June 3, 2008, 2008 CPD
123 at 21 n.11, is also likely a reason for the decrease in merits decisions,
because the GAO has reported a sharp increase in the recent use and
success rate of that ADR method, although a historical review shows
that 2 much smaller percentage of cases are referred to ADR now than
in FY-2001:

GAO Protests Using ADR

Number Pct Success Rate
FY-2001 150 13.1% 84%
FY-2002 145 12.0% 84%
FY-2003 120 8.9% 92%
FY-2004 123 8.3% 91%
FY-2005 103 7.6% 91%
FY-2006 91 6.9% 96%
FY-2007 62 4.4% 85%
FY-2008 78 4.7% 78%
FY-2009 149 7.5% 93%

See GAO ANNUAL REPS. At the Court, while the numbers vary
considerably, since FY-2003, at least one-third, and sometimes more than
half, of the bid protest cases have been decided on the merits.

12
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Pct of Cases Decided on Merits
GAO COFC
FY-2001 27.1% 30.4%
FY-2002 21.3% 22.5%
FY-2003 21.4% 37.7%
FY-2004 24.6% 45.3%
FY-2005 22.6% 48.3%
FY-2006 18.8% 35.4%
FY-2007 23.7% 58.8%
FY-2008 17.6% 42.9%
FY-2009 15.8% 36.8%

See GAO ANNUAL REPS.; COFC statistics derived from comparisons from
online databases, as noted above.

Military Contracts: Frequent Targets of Bid Profests

According to the GAO’s online bid protest docket, which contained
information at the time of review on 2,394 protests filed between
December 9, 2008 and May 20, 2010, the military departments’ agencies
were the most frequent targets of bid protests, at nearly 60 percent. See
GAO Bid Protest Docket, available at: www.gao.gov/ decision/docket (last
visited May 23, 2010). The Department of the Army alone, with 698 out of
2,394 protests, topped the list and accounted for 29 petrcent of all bid
protest cases filed at the GAO, and for almost half of the 1,433 protests
filed against the military departments. See id. The Depattment of Defense,
Depattment of the Air Force, and the Department of the Navy together
accounted for approximately 31 percent of all protests filed, with 286, 239,
and 210, respectively. See id. On the civilian side, the Department of
Veterans Affairs, Department of Homeland Security, General Services
Administration, Department of Health and Human Services, and the
Department of Justice were the top five agencies against which protests
were filed, together comprising slightly more than 23 percent of all agencies
protested. See id. The following chart shows the top twenty agencies against
which protests were filed, which together account for nearly 97 percent of
the 2,394 protests recorded on the GAO docket:

13
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Agency No. Protests  Pct (of 2,394 protests)
1. Army 698 29.16%
2. DOD 286 11.95%
3. Air Force 239 9.98%
4. Navy 210 8.77%
5. Veterans Affairs 171 7.14%
6. DHS 130 5.43%
7. GSA 100 4.18%
8. HHS 98 4.09%
9. DOJ 61 2.55%
10. Interior 55 2.30%
11.  Agriculture 49 2.05%
12. DOT 34 1.42%
13. Labor 31 1.29%
14. Commerce 30 1.25%
15.  Energy 29 1.21%
16. NASA 27 1.13%
17. HUD 22 0.92%
18.  Treasury 19 0.79%
19.  State 16 0.67%
20. EPA 14 0.58%
TOTALS 2,319 97%

As for contract claims filed at the Boards of Contract Appeals, the military
departments again dominate the field. Of 195 opinions filed between May
2007 and May 2010, 111 (57 petcent) related to military agencies, while
fifteen (8 percent) concerned Postal Setvice procurements, another fifteen
(8 percent) concerned the Department of Veterans Affairs, twelve (6
percent) involved the General Services Administration, representing the top
respondents on the civilian side. See Civilian Bd. of Contract Appeals, Decisions,
available at: www.cbca.gsa.gov/ (last visited May 24, 2010); see also Ammed
Servs. Bd. of Contract Appeals, available at: http:// docs.law.gwu.edu/asbca/
default.htm (last visited May 24, 2010).

Industry Sectors Impacted by Bid Protests

An examination of the most recent two months of bid protest decisions
from the GAO provides a snapshot of the most recent trends. Thirty-six

14
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decisions were reported in the most recent two months, of which six, or
16.7 percent, were sustained protests, a figure slightly below the 21 percent
historical sustain rate that was discussed above. See Bid Protest Decisions
Posted in the Past Two Months, available at: www.gao.gov/decisions/bidpro/
bidpro.htm (last visited May 23, 2010). Nine of the thirty-six protests, or 25
petcent, involved construction-related industries. See id. Other industries
represented in protests were administrative support services, facilities
operations and maintenance, training, transportation, health care, and food
services. See id. Of those thirty-six protests, twenty-one, or 58.3 percent,
involved a claim that the agency somehow misevaluated proposals. See id.
Alleged failures by agencies to consider properly small business preferment
issues or to conduct proper discussions were tied as the second-most-
common protest grounds at four each. See id. Complaints that an agency
failed to conduct discussions propetly are another bid protest staple.
Vetnon J. Edwards, Meaningful Discussions: What 1s The Standard?, 24 NO. 2
NASH & CIBINIC REP. § 5 (forty-four protest decisions at the Court of
Federal Claims and the GAO in 2009 involved allegedly improper
discussions). Although an issue in only one of the thirty-six protest
decisions, see Bid Protest Decisions Posted in the Past Two Montbs, available at:
www.gao.gov/decisions/bidpro/bidpro.htm (last visited May 23, 2010),
protesters are raising alleged organizational conflicts of interest (OClIs)
more frequently in recent years.

Organizational Conflicts of Interest

During the past five years, according to searches in Westlaw, OCls have
been cited in protest opinions at the Court of Federal Claims and the GAO
eighty-three times, and nearly two-thirds of those cases (fifty-two) have
been within the past three years. OCIs are also the subject of increased
congressional interest, as shown by the passage of the Weapon Systems
Acquisition Reform Act of 2009, which required that the “Secretary of
Defense shall revise the Defense Supplement to the Federal Acquisition
Regulation to provide uniform guidance and tighten existing requirements
for organizational conflicts of interest by contractors in major defense
acquisition programs,” Pub. L. No. 111-23 § 207, 123 Stat. 1728-29; see also
Proposed Rule, DFARS Case 2009-D015, 75 Fed. Reg. 20,954 (Apr. 22,
2010). That legislation mirrors movement that was already taking place in
the Civilian Agency Acquisition Council and the Defense Acquisition

15
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Regulations Council. See, e.g., Advance Notice of Proposed Rulemaking,
FAR Case 2007-018, 73 Fed. Reg. 34,686 (June 18, 2008) (public comment
sought on whether current regulatory guidance on OCIs “adequately
addresses the current needs of the acquisition community or whether
providing standard provisions and/or clauses, or a set of such standard
provisions and clauses, might be beneficial”). Moreover, considering that
liability under the False Claims Act, 31 U.S.C. § 3729, for the failure to
disclose OClIs is now a possibility, United States v. Sci. Applications Int’l Corp.,
653 F.Supp.2d 87, 111 (D.D.C. 2009) (“There was significant evidence
supporting the jury’s finding that SAIC either discovered actual conflicts
during its performance or had reason to believe its work for others created
a potential conflict, and by failing to disclose the actual or potential
conflicts, SAIC knowingly submitted false claims with respect to its OCI
obligations.”), the stakes are potentially high for government contractors.
See also, Michael J. de la Merced, Northrop Agrees to Sell TASC Consulting
Unit, N.Y. TIMES, Nov. 9, 2009, at B7.

Substance of Recent Claims Cases

In terms of claims, common grounds for claims involve terminations for
default or convenience, unpaid invoices, changes to requirements, and
design defects. See Civilian Bd. of Contract Appeals, Decisions, available at:
www.cbca.gsa.gov/ (last visited May 24, 2010); see also Armed Servs. Bd. of
Contract Appeals, available at: http://docs.Jaw.gwu.edu/asbca/default.htm
(last visited May 24, 2010).

Many of the contract claims cases at the Court of Federal Claims in the past
six months have involved spent nuclear fuel cases, where nuclear power
companies have sued the United States for damages caused by its failure to
open the Yucca Mountain, Nevada, nuclear waste storage site. See, e.g.,
Boston Edison Co. v. United States, Nos. 99-447C, 03-2626C, 2010 WL
1948604 (Fed. Cl. May 12, 2010) (plaintiff awarded $40 million in damages
and its costs of suit); Con. Edison Co. of N.Y. Inc. v. United States, Nos. 03-
2622C, 04-33C, 2010 WL 1980806 (Fed. Cl. May 5, 2010); Pac. Gas & Elec.
Co. v. United States, 92 Fed. ClL 175 (2010) (plaintiff entitled to $89 million in
damages; Energy NW v. United States, 91 Fed. Cl. 531 (2010) (Court awarded
damages to plaintiff of $56.9 million).
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