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LEGAL INTERVIEWING
and

COUNSELING
[N A NUTSHELL

CHAPTER ONE
THE IDEA AND THE CAREER

Legal interviewing and counseling is what law-
yers do, in an office where they see clients one or
two at a time, with the door closed.

The likelihood is that lawyers do this more than
anything else. One survey suggests that lawyers
spend from 30 to 80 per cent of their time in
activities the lawyers themselves describe as
“counseling.” Another says that lawyers spend
more time ‘“interviewing clients” than in any
other professional activity. Lawyers spend
much less time in court or in the library than law
students think; many lawyers spend no time in
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Ch. 1 THE IDEA AND THE CAREER

either place, and the average lawyer time spent
in each place is less than ten per cent. It is
probably the case that an average lawyer
spends more than half of his time influencing,
facilitating, and implementing choices which are
made, not by courts, but by individuals or small
communities (families, boards of directors, neigh-
bors, people who love one another and people
who don’t). That professional activity—influenc-
ing, facilitating and implementing choices in the
law office—is a sufficient working definition for
“legal interviewing and counseling.”

For the most part this professional activity will
not require other professional activity (drafting,
advocacy, research), or, if it does, the other
professional activity will take less time and ener-
gy than counseling. Another way to put this
(and a clumsy way) is to say that the “prob-
lem” in legal counseling is often more non-legal
than legal.

A better way to say that legal counseling is
often ‘“non-legal” would be to say that the
“law” in legal counseling is a client’s choice. The
operative and authoritative legal decision is the
client’s, rather than a court’s or a legislature’s.

There is a difference here between decision and
doctrine. Counseling decisions are as awesome,
as authoritative, as binding, and often as final
as decisions of courts or legislatures; but they
are not doctrinal. They proceed from whatever

(2]



THE IDEA AND THE CAREER Ch. 1

it is in a functional psyche which resolves doubts
and questions and facts. Law-office decisions
proceed from relatively more obvious emotional
factors than is the case with decisions by judges
or legislators. They often clearly proceed from
love and hate—so much so that any accurate
assessment of law-office decisions must begin
with the proposition that feelings are to law-
office decisions what facts—facts in the rec-
ord—are to common-law appellate decisions.

Feelings are facts.

The decisions themselves are more important,
more awesome, more binding on the human lives
they affect, than decisions of courts or legisla-
tures. My father’s will may have more to do
with what my life will be like than anything the
federal court of appeals will ever do. The set-
tlement of a serious personal-injury claim as-
serted by your client will mean more to him and
to his family than the entire product of this
session of the Congress. A decision taken
tomorrow morning, in a law office, by the presi-
dent of a large business enterprise who makes his
decision in concert with his lawyer, and no one
else, may mean more in the next year, to hun-
dreds of employees and investors, than all of the
law you will learn this semester.

Feelings are facts. That is a useful motto for this
book. I am defensive about the motto, and I need to
expand it. Defensive because I don’t like the way it

(3]



