Rhetoric and Discourse in
Supreme Court Oral Arguments

Ryan A. Malphurs

X
(=]
[—
=
=
m
o
(]
m

d



Rhetoric and Discourse
in Supreme Court Oral

Arguments
Sensemaking in Judicial Decisions

Ryan A. Malphurs

I‘..,‘." S A ,: i ";‘:‘1
fﬁ' NS T
i R
7‘;& :\LJ Fl.

s

% Routledge

Taylor & Francis Group
NEW YORK LONDON



First published 2013
by Routledge
711 Third Avenue, New York, NY 10017

Simultaneously published in the UK
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

Routledge is an imprint of the Taylor & I'rancis Group,
an informa business

© 2013 Taylor & Francis

The right of Ryan A. Malphurs to be identified as author of this work
has been asserted by him in accordance with sections 77 and 78 of the
Copyright, Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or
utilised in any form or by any electronic, mechanical, or other means, now
known or hereafter invented, including photocopying and recording, or in

any information storage or retrieval system, without permission in writing
from the publishers

Trademark Notice: Product or corporate names may be trademarks or
registered trademarks, and are used only for identification and explanation
without intent to infringe.

Library of Congress Cutaloging-in-Publication Datu
Malphurs, Ryan A., 1980-

Rhetoric and discourse in Supreme Court oral arguments : sensemaking
in judicial decisions / By Ryan A. Malphurs.

p. cm. — (Routledge studies in rhetoric and communication ; no. 13)

Includes bibliographical references and index.

I. United States. Supreme Court—Decision making. 2. Oral
pleading—United States. 3. Forensic orations—United
States. 4. Law—United States—Language. | Title.

KF8748 M283 2012

347.73'2605—dc23

2012029759

ISBN13: 978-0-415-64004-6 (hbk)
ISBN13: 978-0-203-08294-2 (ebk)

Typeset in Sabon
by IBT Global.

Printed and bound in the United States of America on sustainably sourced
paper by IB'T Global.



Rhetoric and Discourse in Supreme Court
Oral Arguments

While legal scholars, psychologists, and political scientists commonly voice
their skepticism over the influence oral arguments have on the Court’s vot-
ing pattern, this book offers a contrarian position focused on close scrutiny
of the justices” communication within oral arguments. Malphurs exam-
ines the rhetoric, discourse, and subsequent decision-making within the
oral arguments for significant Supreme Court cases, visiting their potential
power and danger and revealing the rich dynamic nature of the justices’
interactions among themsclves and the advocates. In addition to offering
advancements in scholars’ understanding of oral arguments, this study
introduces Sensemaking as an alternative to rational decision-making in
Supreme Court arguments, suggesting a new model of judicial decision-
making to account for the communication within oral arguments that
underscores a glaring irony surrounding the bulk of related research—the
willingness of scholars to criticize oral arguments but their unwillingness
to study this communication. With the growing accessibility of the Court’s
oral arguments and the inevitable introduction of television cameras in the
courtroom, this book offers new theoretical and methodological perspec-
tives at a time when scholars across the fields of communication, law, psy-
chology, and political science will direct even greater attention and scrutiny
toward the Supreme Court.

Ryan A. Malphurs carned a PhD in Communication from Texas A&M Uni-
versity, USA, and is a Litigation Consultant at Tara Trask & Associates.
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Elevated view of the Courtroom showing the Supreme Court Bar arca. The Brass

chancel railing separates the public from Supreme Court bar members. Pews to the
justices” right provide scating for the media, while pews to the justices left provide
scating for the justices” guests.
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Preface

Before diving into any research related text, readers have a right to know
the motivations surrounding it and the context for it within scholarly lit-
erature. Much like many topics that turn into a life’s work, I read the tran-
scripts of oral arguments in Morse v. Frederick as a first year doctoral
student in the Communication department at Texas A&M University. I fell
in love with the Court’s tradition immediately—it was law, politics, and life
intertwined and laid bare in its rich complexity.

As a student of rhetoric, I was not wholly unfamiliar with the Court’s
approach to oral arguments, but like any curious graduate student, when
I sought out scholarly articles on Supreme Court oral argument, I was
shocked to find nothing. When querying the professor, and later chair of
my committee, about possible scholarly articles related to the Court’s oral
argument, he smiled wryly and announced that there was very little. The
seed had been planted, resulting in a final term paper that roughly analyzed
the oral arguments in Morse v. Frederick, and served as the precursor to
Chapter 7. Through subsequent years the topic of oral argument matured
as I considered how other classes on discourse and organizational com-
munication could refine my initial rhetorical approach. The imprints of
various classes will be clear to Communication scholars through the mixed
methods and development of this book’s arguments.

I received tremendous support from the Glasscock Center at Texas A&M
and the College of Liberal Arts which enabled me to travel to Washington,
D.C. and observe nearly fifty oral arguments before defending my disserta-
tion. The experience of observing the Court’s oral arguments is thrilling,
and I encourage all readers, if you have not been before, go and observe
what I consider to be one of our country’s finest egalitarian traditions. The
Court always makes room for the public, even in high profile cases, and
rarely can Americans sit so near and watch so closely our nation’s most
esteemed figures at work.

As a branch of our federal government, law scholars, political scien-
tists, psychologists, and humanists have written extensively on the Supreme
Court, as readers will see in the literature review. However, few scholars
focus on oral arguments, and those that do focus less on the communication
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within oral arguments and more upon predictions of voting positions.
Communication scholars would find these studies fraught with problems,
namely the analysis of communication without studying the act or process
of communication. Generally, Supreme Court scholars have argued that
oral arguments make very little difference to the likely outcome of a case
and rarely change a justices’ voting position. However, there is more at
stake than simply the influence of voting positions, and to reduce oral argu-
ments to an empty ritual misses the complexity and dynamism of the nine
seated justices, multiple advocates, and an always watchful audience.

As a singular purpose, this book responds to previous research in politi-
cal science and psychology by arguing for the importance of oral arguments
from a Communication perspective, by examining the justices’ rhetorical
discursive interaction, by introducing Sensemaking as a new model of judi-
cial decision-making, and by discussing the legal and cultural impact of the
justices’ rhetorical discursive interaction in Morse v. Frederick, Kennedy
v. Louisiana, and District of Columbia v. Heller. While bringing together
an assortment of theories and goals, readers should bear in mind that this
research is the first of its kind in Communication and does not seek to be
the final or singular voice on the study of oral arguments, but rather an
introduction for a vast dialogue to begin.

In addition to new theories, this book also seeks to break down the dis-
tance and subsequent generalizations from which other scholars approach
“the Court”—we are, after all, dealing with nine individuals, not just “the
Court” as an entity. The majority of political scientists and psychologists
collapse the justices’ distinct behavioral differences into aggregate behav-
ioral models to describe “the Court,” and rely upon longitudinal studies
that ignore the unique qualities of each case. Instead of studying the court
from a distance or considering a large number of cases, this book examines
the three specific cases, mentioned above, to gauge each justice’s individual
interaction in oral argument and to determine how certain justices may
have controlled the flow of information, which in turn may have influenced
the justices’ and the Court’s decision-making ability.

The book’s first chapter is an open letter to the Chief Justice of the
Supreme Court of the United States. I wrote this letter in the hope that
Chief Justice Roberts, or any Chief following Roberts, would take seriously
my suggestions. It would not be an understatement to say I wrote this book
with one person in mind—the Chief. Nor would it be an overstatement to
say that it can prove insightful to many more than just the Chief; howéver,
the effectiveness of this work may be judged by the Court’s willingness to
recognize and improve its deficiencies within oral argument. The Court’s
recent rancorous and rambunctious approach to President Obama’s health
care bill may underscore many of the problems identified within this study.
The Chief Justice, more than any other justice, may assert control to reign
in the fragmented questioning within oral argument that has continued for
so long, but only if he or she chooses to do so. For those that believe the
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Court and its justices will ignore this study as it has with many others, you
may be correct, but it does no harm to aim for the heart of the problem. At
the very least, the work will offer a creative approach and unique insights
into understanding the importance of Supreme Court oral arguments.

I begin the book with an overview of the development and study of legal
rhetoric and a historical snapshot of shifts in the Court’s approach to oral
argument. Readers will find Chapter 2 beneficial as a historical summary
that provides a workable context upon which the study may move forward,
but I also address the need for rhetorical improvements from advocates
arguing before the Court, and set forward the study’s driving research
questions. Those wishing to skip Chapter 2 may risk wandering aimlessly
through the book without understanding the study’s guiding questions and
concerns. Chapter 3 provides views of oral argument from law, political
science, and psychology to emphasize the nuances within which each field
evaluates the Court’s oral arguments, in turn revealing where Communi-
cation may provide valuable contributions to the study of Supreme Court
oral arguments. After establishing the benefits of a Communication study,
Chapters 4 and 5 consider theoretical and methodological approaches
adopted for the study; here I discuss rhetoric, discourse analysis, ethnogra-
phy, and Sensemaking as useful tools that can help uncover the complexity
and dynamic interplay found within oral arguments.

The study’s analysis begins in Chapter 6 with a thick description of the
inherent complexity found within oral arguments and applies the previ-
ously discussed theoretical and methodological approaches to the case of
Morse v. Frederick as a means of determining theoretical and methodologi-
cal validity. Essentially, the analysis of Morse v. Frederick in Chapter 7
serves as a test case and offers to readers proof of the usefulness of the
approaches I adopted. Following analysis of Morse v. Frederick, 1 consider
a second case in Chapter 8, Kennedy v. Louisiana, to determine how first-
hand observation of a case might further inform my analysis. I analyze
a third case in Chapter 9, District of Columbia v. Heller, to understand
whether justices’ behavior may deviate in more socially and politically sen-
sitive cases. The book’s penultimate chapter offers suggestions for lawyers
and judges based upon this study’s findings and makes recommendations
to scholars for further areas of research. The book concludes with a discus-
sion of how the Court’s current approach to oral argument compromises
its rhetorical authority.
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