LS
L
!
[ ]
]
.m
¥

ol lorgd iR ST USI R np T 8 (8 9 8 R,

= £y
- PR
[ i
. ‘m -
L -
" =
v ®
‘V : ”

e g
= P s

el

-
b
= kY

<4

CALIFORNIA

CHAMBER of

COMMERCE



2 00O




Published by

California Chamber of Commerce
PO. Box 1736

Sacramento, CA 95812-1736

Copyright © 2000 by California Chamber of Commerce

All rights reserved. Not to be reproduced in any form without written permission from the
publisher.

ISBN 1-57997-031-1 2-Volume Set
ISBN 1-57997-029-X Volume 1
ISBN 1-57997-030-3 Volume 2

5 4 3 2 1

The information compiled in this handbook is being provided by the California Chamber of
Commerce as a service to the business community. Although every effort has been made to ensure
the accuracy and completeness of this information, the California Chamber of Commerce and the
contributors and reviewers of this publication cannot be responsible for any errors and omissions,
nor any agency’s interpretations, applications and changes of regulations described herein.

This publication is designed to provide accurate and authoritative information in a highly
summarized manner with regard to the subject matter covered. It is sold with the understanding
that the publisher and others associated with this publication are not engaged in rendering legal,
technical or other professional service. If legal and other expert assistance is required, the services
of competent professionals should be sought.

This publication is available from:

California Chamber of Commerce
P.O. Box 1736

Sacramento, CA 95812-1736
(916) 444-6670

http://www.calchamber.com



&

Summary Table of Contents

Volume 1
TODIo: OF COMIBNLS .......cneceenceansennnemrsrnannsomsamanran smmsnoms biesshsbis s KRS 5585 £33 5005 008 40 S0 ARG 454 iii
Here’'s What's New in: 20000....uxesmsssmnsssssavissssssivsnsssnmsonsvassasassmssssisssssisvsnssesssersonss aume s Xix
Have a QUESHIONZ ...t e e et e e ab e e et e s baa e saaa e eaaas XXXi
Labor Law Helpline Registration and Fax Question ...........cccouiiiiiiiiiiiiiiiiiiiicciiccceee XXxii
Part I: The Framework of Labor Law
Chapter 1 Legal Compliance Requirements By Employer Size..............c.cccccee. 1
Chapter 2 State v. Federal Wage and Hour Law: Which Prevails?................. 19
Chapter 3 Posting and Notice Requirements ..........ccccoeeiviiiiiiiiiiiiiieiiineeiinnns 47
Chapter 4 WA O N TIOTII. im0 500 o s ot s 5 SR A SRR HRE S SN 57
Chapter 5 OVETIME ..t 119
Chapter 6 Alternative Workweek Scheduling............ccoooeiiiiiiiiiiiiiiiiinnnnnnn. 147
Chapter 7 Exempt and NOn=-EXSMPl...o..cusssssenssomsssovssssssssassinvssensinsssasiasss 163
Chapter 8 Employment of Minors .........c.uceeiiiiiiiiniiiiiiiieeecceieeeece e 199
Part Il: Hiring and Termination Issues
Chapter 9 Recruitment and Hiring ..........cooiiiiiiiiiiiiiiiien e, 225
Chapter 10 Employment Termination and Employment-At-Will ................... 263
Chapter 11 Plant CloSings .....ooeiiiiiiiieeiiiiie et ee v e e e e e e e e ananes 287
Chapter 12 Immigration Reform and Control Act ...........coovviviiiiiiiiiiiienennnnen. 301
Part lll: Privacy, Confidentiality and Individual Rights
Chapter 13 Personnel Records — Retention and Access............cceevvvueevvnnnnnnn. 315
Chapter 14 Drug-Free Workplace and Drug Testing..........ccccvveeeiiiiniceeennnnn. 325
Chapter 15 Smoking in the Workplace ...........coooviiiiiiiiiiiieeee e, 345
Chapter 16 PHINVGECY o swion oo csion s v s 0 S RT3 4 5 AR RS OAS E0 AG SAmAS 0 PR mm s 351



W

Summary Table of Contents

Chapter 17
Chapter 18
Chapter 19
Chapter 20
Chapter 21

Chapter 22
Chapter 23
Chapter 24
Chapter 25

Chapter 26
Chapter 27
Chapter 28

Chapter 29
Chapter 30
Chapter 31
Chapter 32

Chapter 33

Volume 2

Part IV: The Employer-Employee Relationship

Home Office and Other Non-Traditional Workers...................... 393
Employee Handbooks ........cisasimesseisios msssisesvemmssssssnesnssansnn 415
ATDIITAHON ..ovvvrrasreiscomsnennnsnanssoncesncanemssannnasenssebansssisnosiss sssssssassss i 429
Independent Contractors............ccouuuiiiiiiiiiiiiiiiiiiiinei e, 443
Violence in the Workplace..........coouviiiiiiiiiiiiiiiiiiiiiiiiiiincciiee 461

Part V: Mandated Employee Benefit Programs

Wiorkers" ComponSaiiomics s v sursnas e sy susvess sue esswsse 477
Unemployment INSUFGNCE ....csmsssssiisenssonssvsssssssosnssassessassssises 507
Disability InSUrance.........c..oveiiiiiiiiiiiiiieiciir e 537
COBRA, HIPAA and ERISA .........cooeiiiiiiiiiiieiiee e 557

Part VI: Employment Discrimination

Employment Discrimination...........cccoevuuiiiiiiiiiiiiiniiiie e 599
SeXUAl HATASSIMENT ettt e e ee e eeneaeeneas 653
The Americans with Disabilities Act.........oeiuieiiiiiiiiiiiiiieieeneans 691

Part VII: Mandated and Voluntary Leave Policies

Vacations, Holidays and Sick Leave ............c..oeiiiiiiiiiiiniiiiiinnnn... 725
Pregnancy: Discrimination and Leave Laws.............ccccevvueeinnnnnne. 737
Family and Medical Leave ............cc.coviiiiiiiiniiiiiiiiieceiiceeeeeeiae. 769
Miscellaneous Time-Off Provisions..............ucviieeieiiiiiiiiiiicnennnnn. 821

Part VIII: Other Topics of Interest
Affirmative Action ..........coeiiiiiiiiiiiiiiiie e 833

SUMMArY INAeX..ccueeiiiiiiiiiiiiii e I-1

California Chamber of Commerce



Table of Contents %

Table of Contents

Hefe's Wihat's New i 200 ocvmasorcmommmemommnsssermsmasonss xix
31 E I 5T oy o SO O — XXXI
Labor Law Helpline Registration and Fax Question .............. Xxxiil
Chapter 1 Legal Compliance Requirements By Employer

SHZE et 1
One or More Employees «wssisrssessmssomssssonsasssnsssmsssnsssomsasnns 1
Two 10 19 EMPLOYEES .....comsees conmessiasisisimssissiassissmossisarmsesismios 3
Four or More Employees......c.ccccooviiiiiiiiniininiiiiiiiiccicics 4
Fies o Mlote Fiplomettio s sommvesimonmmmssssamsssrssmesss 4
10 o Mote EMpPlOFEes;.usssosssssssssuivenisswersminossasrassosssspososasss 4
15 or Motre Emplayees......sisssisssnssnasnimmis s 4
20 or More Employees ......cccooouiiuiiiiiiiiiiiiiiiiiiciccccicn 5
25 or More Employees ......cccoouiiiiiiiiiiiiiiiiiiciccccc 5
50 ot More Eoaplogiesi.. o sscssmsmmssemsssamsnsssrmmsmosparsesnsssssossves 6
100 of More EMPIOFees :ucumsssomsissmassmsonismsssmnssnssassnnesonsnsesass 6
Helpful Websltes  .....ocsessscesincitoniosissssis snsssss cosanss sisnssssanisns 7
Employment Law and Personnel Policy Checklist.................... 11

Chapter 2 State v. Federal Wage & Hour Law: Which

Prevails?......oooviiiiiiiiiiii 19
Fair Labor Standards Act (FLSA) .ccoovviiviiieeieeieeeeeeeeeeeeeeeeen 19
Who Is Covered by the FLSA? ..., 20
Iniposeant Provisions of the FLSA cuswmmnsommsamsesemmsspssosses 21
California’s Industrial Welfare Commission (IWC) Orders...... 24
Industrial Welfare Commission Wage Order Listing................ 27
Classification of Employees: Industry or
Occupation Order? ........ccccciiiiiiiniiiiiienieieseeeece e 31
IWC Wage Order Applies to On-Site Construction
B O I O w5500 55 5. 40300005855.4585 SRR SR AR AR et mensmsmmnamnansns 33
Wage Order Determined by Main Purpose of Business............ 33
Separate Units of Multi-Purpose Companies...........cccevevueunenee 33
Businesses of 3 Miked NGBS .ccomcommmmsmsmimsssmssmmsuonssssnesss 34
Incidental Housekeeping ACtivities ..........cocevevuenuenriienieieeenncn. 35
Household Occupations..........ccuevieieiirenienicnecieneeeeeee 35
Agricultural Occupations .........coccvevueviiriieicieneniieciee e 55
Famn Baplonees......onmmommassmmmymmsmmasssms s mmms 36
Cominercial Agticolriiral SErVICes v vusmsssmasmsessissssmrmsaiassns 36

California Chamber of Commerce iii



&} Table of Contents

RETELENCES ... cnmnmeocncrsosnsonsissisosissssssassssassssssusssmassamssansssmmmanssssn 36
Chapter 3 Posting and Notice Requirements...................... 47
LTS TS Y | NS ———— 47
Notices and Pamphlets Generally.........cccovveinininininnnnnnnnne. 49
Notices to Employees in Deferred Compensation Plans........... 50
REFEIENCES ...vvivvieieeiieiieite et 51
Chapter 4 Wages and HOUTS .. s ss isssssons soms soma s some siins i3 57
New Rules Published by Labor Commissioner.............ccceeune. 57
EMPIOYEE .ocuusssomvomsummmmnivssssnmssnssrsesnensomnsansyssmssnss ssssnsossosassasves 58
EMplOFer ccmmmminsrmumasinssesvomsommsssanonssessaonissmuesassssmmieass 58
VOIUNLEET  .niiviiiiiiiiiieieete ettt 58
STUENTS 1. 59
TWWABES  svsscunmmsnssnsssnasnsussssssnosnsesrssssessssimpesssesessssassnss Syussenasnesstsasy 59
Distinction Between Piece Rates, Bonuses and Commissions... 59
Equal Pay . siisimnssissanionsivasessimm s i oovasisionss ive sasssossnirasn i 60
Disclosure of Wages.......ccccuvviiiiiriiiinininiicieiccreeieees 60
Minimum Wage .......ccooviiiiiiiiiiieiiieisce s 60
Exceptions to Mininiiin WAZE ..veccssusamonsssnsscsssssevesssssrssssssiness 61
No Secret Wage Agreements to Avoid Minimum Wage........... 63
Minimum Wage Penalties........c..ccoovvriiniiiiniiniiiiiinincnce. 63
Paydays ...ceeveeeieieniieiee e 64
Final Paycheck .......ccooiiiiiiiiiiiiieieccene e 67
Wrongful Termination Based on Final Paycheck ................... 69
Penalties for Failure to Pay Wages Due .....cccocccvvencenicnnnennne 69
Labor Commissioner Must Pay Costs of Suit........ccocevevurnnene 71
Unpaid Wages, Complaints and Appeals.........ccccceverurrinrirnnnenn 71
New “Lawful Conduct” Wage Claim ......ccceceeververirrenvenrenennns 72
Form of Payment of Wages........cceceverirerenenenienieniesierieeenns 72
Reimbursement of Necessary Expenses.........cccccverevenenenienne. 72
Expense Reimbursement at Termination........ccccceevevrereeneennee. 73
SEVETANCE PAY cvsonivmsivnsessmmsssusssssensssnponsssssnssomssmsssprassssussssnissss sons 73
TiPs OF CHRAEOREES s uosonevinonsswsonsan skvssss uss SRS IAHRE MAIA Ao A rnsnmsamame e 73
Piece Rate Basis......c.ccccuiiiiiiiiiiiiiiiiiiccceceecece e 74
COMMUISSIONS ..uiviiiiieiitieiire ettt e ite e sab e e s b e s naesnaeeens 75
Deductions from Wages.........cccccevueereniieneiineneenieeseneeeenens 78
Garnishoysent ASINEE WEPES: .ouamsomrmsssssssmsmsmsms s 81
S SHIRS.: cossssossmassossssmmsnssmmnesisiss ismans snssds sanenssfes insmnenmsansusase 85
Shift Differentials........cccvvieviriinereiineseceeeceeeeee e 87
Full-Time v. Part-Time....ccccooivirivieriiiiieieceeieeceeeeeee e 87
Mandatory Days Off .......ccccooviiviininiiiiiceseeceee s 88
Maximum Hours of Work ......ccceceveveneneniiniinieiecicerecnenee 88

v California Chamber of Commerce



Table of Contents %

Minimum Hours of Work .......cccooiiiiiiiiiniiic 89
Rest Periods (Breaks) .......coiiirieeeeciiieeeeesesiiieeeeeesseeneeeesiennees 90
Meal Perfods ......e.sssissiimsisisssissmosmsssussasmposmoesmsssress 90
REEESS PEIIOMAS: corrvecorrossresnossoonarsnssnnsonsrsninbonis dssssio s shosass seviuions 91
Federal New Employee REGISUY consmmmumreremsevesmmmsmmessees 92
Wage Recordkeeping REGUITEIENES asssuommsssesasssossossensassesnanasnns 93
24 -HOoUE IDULY ...csescesceisirsssisismrssssssis sosssioiosss sisemsnssssssonmisesnsasisnsa 95
Reporting Time Pay.......ccccccovviiiiniiiiiiiiiicce 95
Call-In Pay....cccoiviiiiiiiiiiiiiiiiiicicii e 96
On=CalllStandby Pay..o.ssosssomsemonmsossussommosssspossssonsusssnas 96
Rounding Practices ADDOUNCEd  ssissssssssnsusssssssnsssnsrusssmsseses 96
Differences Between Clock Records and Actual Hours............. 97
Travel Time Pay.....cccccvviiiiiiininiiiiiiiniiiiiceieec e 98
Uniiform Changing and Washing Up useeseenmsemnomsmsssensnss 99
Required Employee Education or Training Programs .............. 99
Tools, Uniforms and Equipment ........ccccccevuiiiiniciiiiiinennnnns 100
Work Facilities.......cooveiiiiniiiiiiiiiiiiciciescceccesee 101
Exemptions from IWC Orders........ccveerviriiinenenciiieniennens 101
Work Ontside the State..cussusmonsssssomsiesssmmssisssonsrmsssoe 102
Cost of Living/Consumer Price Index Information ................ 102
Requirements for Specific Industries ........c.ccecervviveriinienennns 103
Household Employees........ccocieiiiniininiiiiiiiiiicicee 106
Prevailing Wage ReqUIreHierts s sssmssmmvusmmssmmssesvsrsmons 108
Chapter 5 Overtime......coouiiiiieiiieeeeee e 119
Updates Available on California Chamber Website................. 119
Basic Overtime REGUITEMENTS .isusearssssssasossonssessinmnnsis svssvos 119
Workday Defined ......ccccoviririninienienicicicieieeeeeeee 120
Workweek Defined ........ccoceiviiiiiiiiiiiiiiiiccceccee, 121
Importance of Defining Workday and Workweek.................. 121
Seventh Day of the Workweek — Major Changes from
Pre=1998 RUIES ..iscvsvssussmssossvevsmisosssssnsssmponssassvsassnssssnseiinsonrs 122
Straight-Time Hours Defined .......coccccoeeiiiiniciniiicnne 123
Regular Rate of Pay .......ccccoeviviiiiiiiiiiiiieeceeecen 123
Calculating Overtime Based on Regular Rate of Pay .............. 125
Agricultural Labot Pay ..ocussssnisnssmsmsinssaisadsnsimsinis 126
Mandatory OVErtime ........cccceeueververeneriineninerieeneeeeseeeenenes 127
Special Exemptions for Transportation Employees................. 127
Overtime for Truck Drivers .......ccocvvieveiininiiniiiiciieecie, 127
Maore Than Oie Rate 6F PAF .commsmessessnomsssmanmsasmssmss s 128
Hours Paid But Not Actually Worked ......ccccoveeveeieiininnnne, 128
Exception for Employees Covered by Collective Bargaining
AGIEEMENTS  ..eeiuviiiiiiiiiiiieieetesrie st st siessreessaesaesaeeaneesbeens 128

California Chamber of Commerce v



W

Table of Contents

CIftlet 1Al o nommenamansspanmn e cacos 128
Make-Up THOE usassnsosmmnssamossmpnossmssesssmasn soxssmsesaesiss 129
Daily Overtime Now Required for On-Site Construction,

Drilling and Logging........cccceveiminininiiiiieiciiciceeen 130
Overtime Calculation for Salaried Non-Exempt Employees .. 130
Delayed Implementation of AB 60 for Some Industries ......... 131
IWC to Study Exemptions for Pharmacists and
Outside Sales ......cocuvviiiiiiciiiiiiiiiii 131
Payroll Personnel Liable for Fines .......ccccoevviviiviiiinininnnnn 131
Independent Contractors Subject to Overtime? ..................... 132
Overtime to Mechanics Paid Flat Rate or “Commission” ....... 132
AB 60 Available Online........ccccoviiiiiiiiiiiiiiiicciiciee 133
Compensatory Time Off Prohibited for Most Employers ...... 133
Overtinie EXaMplesi cussmansissmumssmsmmsssssnassamssemsmsao s 135

Chapter 6 Alternative Workweek Scheduling.................... 147

Dramatic Changes in Alternative Workweek Schedules.......... 147
Alternative Workweeks Greatly Limit Scheduling Flexibility.. 148
Caution — Mistakes Can Be Expensive! ........c.cccoeviviininnenne. 148
Alternative Workweeks for Non-Exempts Only ................... 149
No Alternative Workweek for Public Works .......ccccceevennes 149
Exception for Collective Bargaining Agreements  .................. 149
Alternative Workweek Defined v snssommsin 149
Flexible Scheduling v. Alternative Workweek Scheduling ..... 150
Household Occupations Newly Eligible for
Alrernative Workweeks osusosmsmrommasnssssnsonscmvsssessimmsin 150
Agricultural Employees Under Wage Order 14-80 Not

Eligible for Alternative Workweeks .......ccccceverveiiviininnenenne. 150
Implementing a New Alternative Workweek After
L TET S 7004 R ——— 151
Paying Overtime in an Alternative Workweek Schedule
Adopted After January 1, 2000 .....cccoovrireeininireineeeeenne 152
Reduction of Pay Due to Alternative Workweek Schedules

Prohibited ........ccooiiiiiiiiiiic 154
Accommodating Employees Who Can’t/Won’t Work An
Alternative Workweek Schedule .......cccooviviiiiiiiiiiiine, 154
Repealing An Alternative Workweek Schedule ..................... 155
Alternative Workweeks Adopted Before
Janvary Ly 2000 s asmsmssonmsisssmnissssmnmasissmmsmmsssassnassioms 155
Alternative to 40-Hour Week for Wage Order 5-89
Hospital/Residential Care Employees Uncertain ................... 156
Make-Up Time and Alternative Workweek Schedules ........... 156

vi California Chamber of Commerce

Exception for Agricultural Occupations Under Wage



Table of Contents %

Why Alternative Workweeks Are Invalidated ........cccoooviiinnne 157
The: 9880 Schedils ..wvmmmsemmmasesmsmmmmosme oo 157
Overtime Examples for Employees On An Alternative
Workweek Schedule.........cocoevuiniiiniiiiiiiiiiiiiiiiieiniieeaes 159
REfErENCES ..cvviuvineiiiciieiieiiciteec st 160
Chapter 7 Exempt and Non-Exempt .........ccooooiiiiiiiiini, 163
General OVErVIEW ......ccocvuerieirieniieieniecresie e 163
Status of Many State Exemptions Uncertain ..........ccocuevuennns 163
Federal Law — Fair Labor Standards Act...wasmssmssmmmesrssseses 164
State Law — Industrial Welfare Commission..........c.ccceeunene. 164
IWC to Review/Revise Exemptions........c.ccccovviiviiiiiiicnnnnne 166
Minimum Salary Level Increase for Exempt Employees ......... 166
On-Site Construction/Mining/Dirilling/Logging
FEREIAPEIGN LO8inn covsuss sunvosisnsivs witsns sossoinsnes eresimussalsoss o inaeins 167
Other Exemptions Called Into Question by AB 60................ 168
Some Exemptions May Be Eliminated As of
JULY 1, 2000 ceovooooooeeeneeeeeeeeseeeseeseessssseeeeeseeeseeseeeseeesseseesssesesene 169
Salary Issues for Exempt EMpPlOYEes sscescosesuosss ssssnsnnnes suvsase 169
Executive EXemption .......ccccocevviiiiiiiiniiiiiiiiiiniiiciinceiiee 172
Administrative EXemption .........cccceerieiininiiinieenenceienns 174
Professional EXemption ........cccecveieiiiinininieninenecisceeeens 177
Computer-Related Occupation Exemption.......cccceeevivenuennens 181
Sales Personnel.......ccovviririiicniniiniiecieece e 182
Changes to Commissioned Employee Overtime Exemption .. 184
ATTISTS ettt st 184
1 11,00 U S — 185
RELETEINEES coxouss sowas vwnsunsssaron ioissininnss 554555545553 iwis oo HHS 4% Fobnauahin 185
Chapter 8 Employment of Minors............ccooeivviiiiiiinninnnn, 199
Mitngr DISHNEE ooomossmssmsmmsmms apsusmmmmsase soowissmisns 199
Minors Under 14 Years of Ae ....ccceoveververeeienenienienieeennens 200
WOrk Permits....c.ccueveeeieeiinienieniesiesesiesie e 200
Hours of Work Permitted .......ccoccuvvvieviriinininiiiiiciinecenns 201
Extended Hours for Bat Boys and Girls at Professional
Basehall GAMES: v sersssiinssssossnss ssississomsnninoms sonsassmsnonnsnsansansmnse 201
Extended Working Hours for Certain Agricultural Packing
PLANTS c.viiiiiiiice s 201
Wages for MINOTS. ...c.ccvrieriniiiiniicieieiceee e 202
Restricted OCOUPAtiONS : cusssssssersassves sissasorsvisinnasss sssssssrmssnmnass 203
Parent/Guardian EXCeptions ........ccccoverevieniecieiiniieieieieeenan, 203
Posting for Farm Employers ........cccoveivinivcennninieninicicenne 204
Recordkeeping ......c.cocveireiiiiiiiniiiiiiineneereeee e 205

California Chamber of Commerce vii



% Table of Contents

Registration Requirement: Door-to-Door Sales...................... 205
PEnalties. . oo ssmucsnssresreressuonrsnssnesarsrsorsonsonsensinssisansassassnssnssisss 206
Important EXCEPHONS...cissussesesssessrensorssvassssnssorsssasessansssssnsanens 208
Chapter 9 Recruitment and Hiring ... coee s visss soss svncs snne s 225
Employment Advertisements..........c.cceeieieininenenininnen. 225
Employitinent APPUEiion .cesemmmmrmsmosommosrpsmmmesmensons 227
Filing Employment Application with Labor Commissioner ... 230
IDRETVIEWIIND iaissei coms s swnsmssnsmannmnsss onas sUAREe AHSRRR ARV RASHIRES 230
Reference Checking ..........cocccseescesnsnnssesissssrssssssssssssssonasisases 232
Negligent Hiring and Retention..........cccevevviiniiiiniciiiiininnnen, 233
Suggestions for Limiting Liability for Negligent Hiring/
Retention! Traitiig wosssncumsissmssnmsasesssmsassavesmivassavssnssssvsns 238
Chapter 10 Employment Termination & Employment-At-Will
...................................................................... 263
Al Briplogiilie commnscssmesmmanmssnmamsssssmssmmsassuses 263
Exceptions to the At-Will DoGtine ...cussssssssssssavissinmsnsosarsss 263
Statutory Exceptions to the At-Will Doctrine .........cccceeeee. 264
Termination in Violation of Public Policy........ccccceoviuennnnnene 267
Contracts — Written, Oral or Implied .......cccooeiiiiininiinnns 269
Just Cause — A Safe Standard for Employers.........ccccccueueeee. 270
Implied Covenant of Good Faith and Fair Dealing................ 270
Fraud Based On Misrepresentations Made At Hiring............. 271
Employee Handbooks .........c.ccoviriiiiinieniiiiiciiiiceeee 272
Construetive DIsCHIige . mamssesssmmsmsmsvasomsssnssassosminass 272
Additional Claiig:esssmsrsssssinss stsorssns s suines 273
Termination by Telephone or Letter ......c.ccccovvueviniinierennnene. 273
DemOtions ....cuiiiiiiiiiiiicciie s 273
Guidelines to Limit Exposure to Wrongful Discharge
Lol e consesssssmsunssnsnssnsosminsansasmusssnsarssvassonssvmssssssmassissianin s 274
Notice to Employee as to Change in Relationship
(Termination NOTICE) .....ccovuuuireeeeeieieeeeeeeeeee e eaeeee e e e 277
Chapter 11 Plant Closings.......c.ovviiiiiiiiiiiiieiieceeeeieea, 287
Layoffs Not Meeting WARN Jurisdictional Standards............ 287
Which Employers Are Covered By WARN?.........ccccvveuvennnne. 287
Plant Closing Defined..........ccccoiiiiiiiiiiiiiiiiiiiiiecceeecens 288
Muss Layoff DeBBed .c.cmsmsummssmsinsmssiimismsassims 288
Sale of Business Assets Does Not Trigger WARN .................. 289
Who Is Affected?........ccoooiiiiiiiiiiicceereeeee e 289

viii California Chamber of Commerce



Table of Contents ‘%j

Aggregation of Different Plant Closings or Mass Layoffs........ 290
Who Must Be Notified? ......coouevieiereeiieeeeriieeeieeeesieneesinee s 290
Penalties for Failure to Give NOTICE...ccoevurreririrrrreeriereeeeeeenenns 293
For More Information.......cccovuvereeeeeicieeeeeeeeeiiireeeeesinnneeeeseennns 293
Chapter 12 Immigration Reform and Control Act............... 301
Continued Delay in Implementing Immigration
Reform Law ..cooooviiiiiiiiiiiiiiiiiieiee e eeeeecvver e e s 301
Verifying Eligibility for Employment/Establishing Identity.... 302
How to Fill Out the Form I-9 (Rev. 11-21-91) N......ccccuuunee. 302
Validity of Documents.........cccocueiiviiiiiiiiiniiiiiiiinicicine, 304
New List A DOCUMENT ....ccoiiiiiiiiriiiiiiiiiieeeeeeeeeeee e eeeeeveesaanaaees 304
Pre-1979 Green Card Replacemeniten msomumisisimisissssssnsoss 304
Retention of Records.........coovvuuiiiiiieiiiiiieiieeeieee e 305
DISCIIMINATION c.eiiiiiieieiiiririreeieeeeeeeeeeeeeeeeeeesesesssassesererrereeees 305
Harassment......coooiiiiiiiiiiiiiiiiieeeeeeeeeeeeee e eee s 306
Oither Prohibited. Condiict . swsssvussn sarssssssissnsivunsvmnssnsses sevns 306
English-Only Rules .......ccccccoiviiininiiiiiiiiiciciicence 306
Citizenship Requirements .........cccccoueieveiniiiiniininininiccnes 307
DEfENSES . vvveeiiriiiciii ettt e e 307
Penalties....ccoeiuuriireeeeiiiiee et 307
Legislation/Amnesty Program .........ccoeoeeveevieinicenencninennnns 308
Toll-Free Telephone Numbers.........ccccoceriininiiincninniniennn, 308
Website Address for More Information About Form 1-9......... 309
REFETEINCES ...vvvveeiieeeciee ettt ettt s e e 309
Chapter 13 Personnel Records — Retention and Access .....315
How Long to Retain Records........ccvviirininininiiiiiciniens 315
Where to Retain Records ........ccouvvvieiiciiviiiiiiciiiiiieeeeiieeen 315
Employee’s Access to His/Her Personnel File..........ccccc.e..... 317
How Much Time for Inspection?..........cccceveiiriicninnnienennnnn, 318
Penalty for Denying ACCess ........ccevueruenierierieieicieieeerineeneas 319
Other Records Available to Employees........ccccooeieiniininennns 319
Access to Government AGENCIES ........ccecveeuerreeenieenueeneereennee 319
Chapter 14 Drug-Free Workplace and Drug Testing .......... 325
Federal Drug-Free Workplace Act of 1988......cccccvevvvevrennennens 326
Omnibus Transportation Employee Testing Act (OTETA)... 327
California’s Drug-Free Workplace Act .....ccccoevveiniciniiiennnne. 329
California’s Constitutional Right to Privacy.......cccccceveveuenene. 330
Local Drug Testing Ordinances ..........ccccveeeveeeerierneeeseesrennenne. 330
Circumstances in Which Drug Testing May Be Allowed ....... 331

California Chamber of Commerce ix



S

Table of Contents

Employee Privacy and Drug Testing ........coocveveiniiiiniiiinninnes 334
Americans with Disabilities Act and Drug Use ... 335
California Unemployment Insurance Appeals
Board Ruling......ccoeiviiiiiiiiiiiniicccic s 336
Job Injuries Caused by Use of Drugs or Alcohol .................... 336
Wrongful Discharge and Drug Testing .......ccooovevniiinininnnn 337
Developing a Drug-Free Workplace Policy .........cccooviiiinineen 337
Example of Drug-Free Workplace Policy ........coooiiiiiniinnnn 340
Oppoitiinity for Rehabilitation . mmaesmessomness 341
RIETOIEIACES ...oncssmmesnrssisinsss coswssssnsmasnsssms sussmsoRans SRS AR BT EAS 342
Chapter 15 Smoking in the Workplace ...................coo 345
Prohibition on Smoking in Enclosed Spaces..........ccccveunee. 345
Reasonable Steps to Prevent Smoking by
Non-Employees ........ccccoveveviiiiiiiiiiniiiiiiisccccciccienee 345
Exceptions to the Ban on Workplace Smoking....................... 346
Exception for Employers of Five or Fewer Employees ............ 348
Bar, Tavern and Gaming Club Exemption Eliminated........... 348
Local Ordinances Superseded...........cccooovimiiiniiiiiins 348
Employer-Mandated Total Ban Permissible ...............ccc....... 348
FINES 1ottt 349
P PEHARERT .ox ussunnmsnsessussmonssnnssumsssosssssmsrsow s s BN REARS A 349
Chapter 16 Privacy......ou i 351
Constitutional and Common Law Privacy Protections........... 351
Piivacy of Personinel RECotds. .osamssssmsssosesssmsmssomsnomssnsannas 352
Privacy of Financial Recotds:. s mnsinsisssssmsnmasssnss cessis 353
Privacy of Medical Information........cccceevevierininninieniecnne, 353
Personal Relationships, Marital Status and
Sexual Orientation ........cecueeieiereriieniesieieee e 355
Palitiza]l A0 .o 356
DO FAGY sxsisssassnvessnsnsansass drswnssinsssssesvsssisnessn oantas senseis Aess dason o 356
Searches of Employee and Employer Property.........ccccoeeuenee 357
Criminal Records........cccoooiiiiiiiiiniiiiiiceee 358
Consumer Credit REPOTS vsmmssmssmnusnmussssmnnsssssamsass 358
Investigative COnSUMET REPOTES iureesssssssnsenss srisns ivssssssessaissinens 360
FCRA Compliance May Be Required for Sexual
Harassment Investigations ...........cocceiiiiiiiiiiiiiiiiiiniieee. 361
Additional Restrictions on Use of Consumer Reports............. 362
Shopping TAVEETRITNNG semsssssasnmnsws sy s S 362
Fingerprints and Photographs ...........ccccooviinniiiiniinn, 363
Physical EXxaminations.........ccecuevveriiiienienionieciene e 363
Privacy and Drug/Alcohol Testing ........cccccovveerininiiineninnenns 364
x California Chamber of Commerce



Table of Contents

Chapter 17

Chapter 18

Chapter 19

Polygraph, Honesty and Psychological Tests ........cccoveieiiunns 364
Responding to Reference Checks .......cooeiininininiciiccciinnnn, 366
Subpoena of Records: Employee Must Be Notified................. 367
Providing Information to District Attorney for
Child SUPPOTT..urriensrieriscnessesissesmsseersnenssssavinsussasssaninssssssossss 368
Privacy in Workplace Technology........cocevviiniiiniininniins 369
Common Law Privacy Claimsi. cemmmssommsssmes asssssasssenvaseny sove 371
Electronic Smrvelllanes .....o.u s somves mssosssmsapevsssssssonssns 372
Balancing Privacy Against an Employer’s Legitimate
Business Needs........cocuevivininiiiiiniiniiiiiiiiie e 372
Technology aid SECUILE cswsremnuessssonssssvesoresasesrevsssessossyn 374
Protecting Employer Confidentiality.........ccoceevveiiiininieninnn. 374

Home Office & Other Non-Traditional

T T 393

TElBCHIRINUEING . cocssssssususmesssssmossspanmmnsusssesssas wmssmrssusasosesss rasersss 394
Telecommmating Checklist .. uimwmmummmis nimssssamamma 394
Contingent Workers .......cccocoviviiiiiiiiniiiiiiiccecen, 406
Enforcement Guidance on Contingent Workers and
Discrimination Available .........cocoiviiiiiiiiiiiiiiie, 412

Employee Handbooks ............c...cocoiiiiiii. 415
Contracts v. Employment At-Will......ccocceiiniiiininiinin. 415
Defining Who Is Covered by a Handbook ...........cccccnunee 416
Topics to Be Included in a Handbook .......ccccoevviiiinininns 417
Review of Existing Policy Information .........ccocevveviciiicinnnennnn. 422
Handbook Policy Drafting..........ccccecueiiienieniencniiinincnecnens 422
Review by Managers and Supervisors ..........cceceevervenvrcrennens 423
Implementing New or Revised Handbook Policies ................ 423
Supervisons” Mamiialss ce:s sesiioss s oo s oo 425
CONCIUSION ...ttt e 425
Further Information........cccoceviniiiiiiiiininiiiceec 425
REfErENCES ..cvvcuviviieiiiiicii i 425

AT PO ;s 5 e s ssim s s s s s i s s s s s o 429
Background.........cccociiiiiiiiiiiiii e 430
Recent Change in Legal Framework.......c.ccccoeiiiiiiiicinnnnn, 430
Califarnia ArbITEEHON ACE ccosonsssssssonss ssmssmsssss svinssmsmmsnionss s 431
Enforcement of Agreements to Arbitrate in Employment
CONITACTS ..ttt ettt et 431

General Arbitration Clause in Collective Bargaining

California Chamber of Commerce

xi



% Table of Contents

Agreement Does Not Waive ADA Lawsuit —...occooevvineienene 433
Drafting an Arbitration ASIeemMent . .sasssssisssasssassersonssssasass 434
Advantages of Arbitration Over Litigation.........ccccccoviinenne. 434
Securing the Arbitration Agreement..........ccocveeveeieiienienenennne 435
Sources of Arbitrators and Arbitration Proceedings ................ 436
Considerations in Determining the Utility of an Arbitration
POLICY ....ccocinssseisnnsnnsonsonssnssansimssiinsnsesbinnssions svin sosii e ivssssunens s 437
Questions to Consider in Drafting Arbitration Agreements.... 437
Other Forms of Alternative Dispute Resolution ..................... 439
O CIISIONcsswimsonssnossssnmsivsarassansesssmsassmmass s as RS RS S HYS 440
Chapter 20 Independent Contractors ........c..ccceeeueeeniennennnn. 443

Independerit Contractor of EMployeel. usssusssovessassisnsssines 443
Dangerous MyEhs: ciasusisamsmsnmnvisasan s ismrssocins s 444
The California Common Law Test  ...ccccoevvivirvininiencnnnn 444
The Balancing Test .....cccccoviiiiniiiiiiiiiiiniceececeeee 445
Wage/Hour Regulations and Independent Contractors  ........ 446
Independent Contractors Now Can Sue for Harassment........ 447
Unemployment/Disability Insurance and

Independent Contractors ..........coeeeveeceerieirereeieieeeeseeenes 447
Workers” Compensation and Independent Contractors.......... 447
Employee Benefits and Independent Contractors  ................. 448
Internal Revenue Service and Independent Contractors ......... 449
Written Determination Available from IRS and EDD ........... 450
Help for Employers.......c.ccooveiniiiniiiiineiniiiciecceecene 451
DG BT, oot o SRS AR SR A 451

Chapter 21 Violence in the Workplace ..............c.cccueennne.. 461

Violence is Second Leading Cause of Workplace Fatalities...... 461
What Causes Workplace Violence? .........ccoouveriininninnennnne. 461
Assessing the Risk of Violence.......c.cccovviviiininniinciniiiennne, 462
Employer’s Duty to Prevent Violence.........ccccevveerieiniiennnnnnn. 463
Recording and Reporting Workplace Violence ..................... 466
Cal/OSHA’s Response to Complaints of Workplace

Security Hazards ......ccceoeiininininiiieecccce e 468
Responding to Violence in the Workplace ........cccovvveienennnne. 469
Written Notice of Workers’ Compensation Benefits

Required for Employee Crime Victims .......cccccovveirvereerennene. 471
More Information and Guidance on Workplace Violence...... 471
References .......c.couvueuiiniiiiiniiciieeseeee e 472

xii California Chamber of Commerce



Chapter 22 Workers' Compensation ...........cceeeeviinvinniinnnnn. 477
Huge Workers’ Comp Increase Vetoed .......covviveriiiiiiniinnnen, 478
State AdmiNISTration ......ccceevveevureniiiniiiniiniieiiene e 478
OO SO —— 478
Injuries and Workers’ Compensation Coverage.............cocuee. 480
Agreement Between Employers to Provide Coverage.............. 483
Penalties for Failing to Secure Coverage ..........ccovveveeeieninene. 484
Employee with Workers’ Comp Injury May Sue for
T S R BEIORT s ucsnnes esnssnssosssmsnuerumsonaamne e ssm Ao s e AR 484
EEOC Guidance Available on Workers’ Compensation/

I o e amnsnsmsumanonnnn o somaindik i RS A 555 64 R AR T 485
Employers’ Obligations and Liabilities .........cccocvveviriivinnnnne. 485
Prohibitions Against Termination, Necessity for

Reinstatement and Benefits Continuation.........cceceevveeunennen. 488
Privacy Law for Workers’ Compensation Records.................. 490
Providing Rehabilitation Services ........cccccuvviriiniiiiiinciniincnnns 490
Injury Prevention Programs .........cccocvvviiiiiiinniiiiiiniininnnn. 491
2Tt RS ——— 492
Stress-Cansed INJULIEE irssmisssmusnssros snvsnssmmnss srssnicimessausivesions 494
Effective Claims Handling ........cccccooviviiinininennncincninn 496
Penalties for Fraudulent Claims .......cccocveieiiiiiiniiiiienenns 498
Workers’ Compensation Offices .........cccevuevierieieiiininiineninnns 499
Other Publications. .cvasmssssnssss ssmusnssnssmesnensapssssesnss esvesvimss 499
For More Information.......cccceeueveeienienennieneneeneneesieseesae s 499

Chapter 23 Unemployment Insurance ...........cccceevneeennenn... 507
COVEIAEE soos sononssvsssrsssiens aivssesnsnsnssness S5uasindorss SR 45 5535 4455468 bniks 507
Domestic WOIK ......ccccuiviiirineninenieieeieieieeeeeeeeee e 508
Exclusions from Coverage ........c.couvererireninesenenesienesienaas 509
T 1 1 o 514
Leaving for Substantially Better JOb ..c.couviusiiesisissssssnsonssissssss 515
Paittial UnEmployiMent cus oo cses isses s ssssniotinsasassssmonnernsnsnsns 516
Work Sharing Program .........ccccceeoirirerereninenincieseeenieen 516
Right to Appeal.........ccooiiiiiiiiiiiiiccce, 517
Benefits ...cuviuiiiiiieici e 517
REEOTARCEPINE, 1oveisoncssssmsmuns ssnssinssssnsninion s inisirssoisbsirommnnss 518
WVABER s trinsrsins irismmbesmassssnus sresmassmanssonmen sonsasenonnn coss sarsmmssneess 518
Unemployment Insurance Tax......ccccoevvevueiieinncninnieiininienns 520
UI Filing By Telephone, Payment by Credit Card ................. 520
Employers Not Subject to Federal Tax.......ccccoeevervevevenrennnnen. 521
Voluntary Contributions.........cccecevireveneneneneneieieieeenn 521
Penalties. ... ..ccviiiiiiiiiiineee e 521
Employment Taxpayer’s Bill of Rights ........cccccoeeiniienininnes 522

California Chamber of Commerce xiii



Table of Contents

W

Federal Unemployment Tax Act (FUTA) .....cccoeniicicnninnnnen 523
Rate Schedules ......ooronsemssinissinio ismsssssmsanimsos sssspssomessiosses 523
Required Notices and Pamphlets.........cooooiiinininiinn 523
For More Information.......ccceeueevueiiiiniiniininiiciiciecnie e 524
Forms and Information Available On EDD Website ............. 524
Chapter 24 Disability Insurance ...........ccoovviiiiiiiiiininnnnn. 537
KA min i ive ATEDEY s oo o e miesemn sy 537
COVRBLARE somsions sunesrssnssnvinmmmasnmssspssmsomanss somsmassarsssones assssvsmvss 537
Exclusions fram COVerage s wiess s ssiss o semns 538
Electing Coverage ........cccccovviviiviiiiniiiiicieiiiesses e 538
BIGIDILY ...vovovoee oo cceeeeeesesseesee oo 539
Benefits for Disability Resulting from Pregnancy ................... 540
Termination of Employees on Disability Leave .........c.cccce... 541
Providing Benefits to Employees on Disability .........cccccee.e. 541
Required Earnings..........cccoeveviienenininininincnccscscnenens 541
E N P00 o mmesssessmesenssmssmsromenioise ssaion i o NSRRI AR S 543
Maximiit Benefit Level INCIEaSEs wissiwssmmminiisisssmsssssnssssassns 544
Waiting Period........ccoveiieiviiiiieniiinciciiniscsesneeeeeees 544
Failure to Pay in a Disputed Coverage Proceeding ............... 545
Penalties for Willfully Making False Statements..................... 545
Filing Claitiis: for Benefits. s somsssssinssismiissiin sropmissminnsnars 545
Workers” Contributions .........cceeeeceneriienereenienieiese e, 545
Employer Obligations and Records .......ccccoevivciniinienennnnnn. 546
Business Acquisitions/Mergers: Who is the Employer? ........... 547
NGB OETTIIIEINIS cues vonsnsssanssssssss omss iaEswa RO RaRRS £3F 32 RV AFRE 4 S4FFP ks 547
Employment Taxpayer’s Bill of Rights .......ccccooceveniniinninnnnene, 548
Firms Quitting Business or Changing Ownership .................. 549
Appeals from Disability Assessments ........ccccceeverierierieeerennenne. 549
Voluntary Plans for Disability Insurance........cccccovevveieiennnnes 550
Required Notices and Pamphlets........cccccoeeviriniiiinininiininn, 551
Forms and Information Available On EDD Website ............. 552
Chapter 25 COBRA, HIPAA and ERISA...........ccovviiniinnenn. 557
COBRA 151558555 nssawssnos sonsasossonssssns sossmnrassars sassorsnsssmsnsnssneavesses 557
HIPAA ..ot 570
ERISA ..o 575
Instructions for COBRA/HIPAA Forms......c.cceeveveueeueennanen. 578
Chapter 26 Employment Discrimination............................. 599
Protected Classes........c.couviieinieinininiieiseieeeee e 599
What Discriptinaritm, I8 s.emussmmssesemmion s amiisisammmasmons 600

xiv California Chamber of Commerce



